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STATEMENT OF QUESTION PRESENTED 

Whether a prisoner, who moves that his conviction be 
vacated under 28 U.S.C. 2255, is entitled to a hearing upon 
allegations (1) that his hair was forcibly dyed by police and 
he was then presented for identification to witnesses who 
later testified against him at the trial, and (2) that state¬ 
ments he made under questioning during illegal incarcera¬ 
tion were also used against him at the trial. 


Note .—Because of a printing error, which could not be 
corrected without delaying the filing of this brief, consider¬ 
able unnecessary matter is contained in the Joint Appendix. 
The portions of the Joint Appendix which the parties desig¬ 
nated for inclusion are found at pp. 17-22 and 66-88. 
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©ntteis States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,471 

James M. Smith, appellant 


v . 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On August 3, 1935, appellant was arrested in the District 
of Columbia on a warrant charging bigamy (J.A. 67, 72). 
On September 13,1935, he was indicted in the District Court 
for murder in the first degree (R. 132-133). On February 2, 
1937, after a jury trial lasting four days in which he was 
represented by two attorneys, he was convicted of second 
degree murder, and on February 19, 1937, he was sentenced 
to life imprisonment 1 (J.A. 74). There was no appeal. 

1 This was Case No. 56656. Three months previously appellant 
had been convicted of rape in Case No. 56655 and sentenced to 
imprisonment for a term of 5 to 7 years. Although the present 
motion to vacate was addressed to both sentences, the rape case has 
been ignored by counsel for appellant in the present proceedings 
since the sentence there imposed has long since expired. 


(1) 
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On April 12,1949, appellant filed a motion and “brief of 
argument” (J.A. 66-71) in the District Court under 28 U.S.C. 
2255, asking that the judgment and sentence be vacated. 
This paper, which was prepared by appellant himself, is 
long, rambling and confused. Various grounds for relief 
were urged in it—that appellant’s rights under the Fifth, 
Sixth and Fourteenth Amendments had been violated; that 
he had been denied due process of law; that the indictment 
was faulty in various formal aspects; and that he had not 
been properly represented by counsel. But the chief en¬ 
deavor of the petition was to show that there had been in 
appellant’s case a violation of the rule announced by the 
Supreme Court in 1943 in McNabb v. United States, 318 U.S. 
332. Thus, it was alleged that appellant was held in the 
police station from the time of his arrest on August 3,1935, 
to August 18,1935, without being taken before a committing 
magistrate (J.A. 67); that he was held incommunicado de¬ 
spite his repeated requests to be taken before a judge and to 
be permitted to confer with counsel and with his friends 
and relatives (J.A. 69); that during this period he was sub¬ 
jected to “intermittent questioning” and to “mental tor¬ 
ture, threats and coercion” by Officer Beck “in an effort 
to induce him to sign a prepared statement” confessing that 
he was guilty of the crimes with which he was charged 
(J.A. 67); and that “when so weakened, bewildered and men¬ 
tally incompetent, [he] was then delivered over to the D. C. 
Jail to await trial” (J.A. 70). The petition urged that these 
alleged facts constituted such a grave violation of constitu¬ 
tional rights as to deprive the District Court of jurisdiction 
to convict (J.A. 71). The petition did not, however, allege 
that appellant had signed the prepared confessions, or that 
he had ever admitted guilt in any degree, or that anything 
that he had said or done during his incarceration in the 
police station had been used in evidence against him at trial. 

On the same day the motion to vacate was filed, appellant 
filed a so-called “Amended-Brief in Support of Motion” 
(J.A. 73-79). This, also, was self-prepared. The allegations 
as to the invalidity of the indictment and the ineffectiveness 
of representation by counsel were repeated and somewhat 
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expanded. But again the chief complaint was directed 
to the treatment allegedly accorded appellant in the period 
between his arrest and commitment. Again it was alleged 
that he had been held incommunicado and without commit¬ 
ment from August 3 to August 18 (J.A. 75); that he had been 
subjected to “mental torture” and threats in an effort 
to force him to sign a confession (J.A. 75); that because 
he “refused to submit to that command he was again 
carried through the same process of inhuman treatment 
(only worse) and that is by dying his hair ‘color Black’ ” 
(J.A. 75). Again appellant did not allege that he had signed 
a confession or had admitted guilt in any manner or degree. 
On the contrary he asserted that he had refused to sign the 
proposed confession, and that he had from the outset stead¬ 
fastly protested his innocence (J.A. 76). Furthermore, 
there was no allegation here, either, that any of his words or 
acts during his detention at the station had been used as 
evidence against him at trial. 

On May 13,1949, the District Court appointed an attorney, 
Mr. Harry Ahern, to represent appellant for the purposes of 
the motion. On September 29, 1949, Mr. Ahern filed a 
“Statement of Facts” upon which he intended to rely 2 
(J.A. 80). These were: (1) that the police held appellant 
illegally for thirteen days; (2) that during this period he 


2 For the Court’s information it can be stated that the motion first 
came on before Judge Bailey on July 15, 1949, at which time the 
Government argued that it was clear, from the motion itself and 
from the files of the case, that appellant was entitled to no relief, 
and that the motion should be denied. However, the transcript of 
the trial proceedings had been either lost or destroyed, and Judge 
Bailey was of the opinion that the motion presented possible factual 
issues, and that it would be better to hold a hearing and to take 
the testimony of appellant and of Officer Beck (J.A. 17). Appellant, 
who was at that time, in the Medical Center for Federal Prisoners 
at Springfield, Missouri, was accordingly transferred to the Dis¬ 
trict Jail, and Officer Beck was notified to be ready to testify. At 
the same time, the United States Attorney wrote to appellant’s 
attorney, Mr. Ahern, suggesting that he prepare for the signature of 
the appellant a brief statement of the chief factual contentions upon 
which he intended to rely. The United States Attorney stated that 
he would prepare a brief answer, and the District Court would then 
know the precise issues which were before it. 
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was “continually” questioned by Officer Beck; (3) that Beck 
“testified against defendant relative to these interroga¬ 
tions”; (4) that Beck forcibly dyed appellant’s hair black 
and that he “was thereafter presented to witnesses for the 
purpose of identification”. The Statement was simply 
signed by the attorney, and was neither signed nor verified 
by appellant. On September 30, 1949, the Government filed 
an answer to the Statement alleging (1) that appellant 
had been legally arrested, and then held for thirteen days 
before commitment; (2) that although he had been ques¬ 
tioned by Officer Beck, he had not been questioned “con¬ 
tinuously” and had not been mistreated; (3) that Beck did 
not testify as to any confession or admission by appellant, 
but probably did testify as to some of the exculpatory an¬ 
swers given by appellant; (4) that Beck did not force appel¬ 
lant to dye his hair, and that there was no evidence what¬ 
ever on this subject at the trial (J.A. 80-81). 

At the hearing on November 4,1949, Mr. Ahern stated his 
contentions to the court as follows: (1) that appellant was 
held by the police for thirteen days in violation of the rule 
of the McNabb case (J.A. 17-18); (2) that he had been ques¬ 
tioned “continually” during that period (J.A. 17); (3) that 
the police forced him to dye his hair and then brought in 
witnesses who identified him as a person seen in the neigh¬ 
borhood at the time of the murder (J.A. 19); (4) that certain 
statements appellant made as the result of the questioning, 
“which in my opinion amounted to a confession”, were used 
in evidence against him at the trial (J.A. 19). He asked 
leave to put Officer Beck on the stand. The court refused, 
however, to hear evidence. The court held that the scope of 
review under section 2255 is the same as in habeas corpus; 
that a motion under section 2255 cannot be utilized to review 
mere trial errors; and that the alleged errors of which ap¬ 
pellant complained were trial errors which did not affect the 
jurisdiction of the trial court to convict. The motion was 
accordingly denied. (J.A. 21-22.) 
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STATUTE INVOLVED 

28 U.S.C. 2255 provides in pertinent part: 

A prisoner in custody under sentence of a court of 
the United States claiming the right to be released 
upon the ground that the sentence was imposed in 
violation of the Constitution or laws of the United 
States, or that the court was without jurisdiction to 
impose such sentence, or that the sentence was in excess 
of the maximum authorized by law, or is otherwise 
subject to collateral attack, may move the court which 
imposed the sentence to vacate, set aside or correct 
the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a prompt 
hearing thereon, determine the issues and make find¬ 
ings of fact and conclusions of law with respect thereto. 
If the court finds that the judgment was rendered 
without jurisdiction, or that the sentence imposed was 
not authorized by law or otherwise open to collateral 
attack, or that there has been such a denial or in¬ 
fringement of the constitutional rights of the prisoner 
as to render the judgment vulnerable to collateral at¬ 
tack, the court shall vacate and set the judgment aside 
and shall discharge the prisoner or resentence him or 
grant a new trial or correct the sentence as may appear 
appropriate. 

#*•*••• 

summary of argument 

I 

In a proceeding to vacate a conviction under 28 U.S.C. 
2255, the scope of review is the same as in habeas corpus. 
The issue is whether the trial court originally lacked juris¬ 
diction or lost it during the course of the proceedings. 
Consequently, cases of direct appeals involving trial errors, 
even deprivations of constitutional right, are not control¬ 
ling, since they do not discuss loss of jurisdiction. Resort 
must be had to those habeas corpus cases which hold that 
the trial court loses jurisdiction to convict through a gross 
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abuse of the defendant’s constitutional rights. These are 
the exceptional cases in which the abuse is so flagrant that 
the defendant is deprived of the opportunity to defend 
himself or of the right to an impartial tribunal, and the 
trial is reduced to a farce and a mockery of justice. 

II 

It was not alleged that the actual trial proceedings in ap¬ 
pellant’s case were unfair. The witnesses who identified 
him with his hair dyed after his arrest, saw his hair in its 
natural state at the trial, and appellant had full oppor¬ 
tunity to develop at the trial the circumstances of the dye¬ 
ing. The same is true of the allegation that incriminating 
statements, obtained by questioning during illegal imprison¬ 
ment, were used in evidence against him. These allegations, 
even if true, would not reduce the trial to a mere mockery. 

ARGUMENT 

I 

The scope of review in a section 2255 proceeding is the same 
as in habeas corpus; therefore, when the contention is that 
the sentencing court lost jurisdiction to convict during the 
course of the trial, there must be an allegation of such 
gross violation of due process as to reduce the trial to a 
mockery and a farce. 

This was a motion to vacate a conviction under 28 U.S.C. 
2255. The District Court denied the motion, without a hear¬ 
ing on the merits, on the ground that no sufficient basis for 
vacation of the sentence had been alleged. It is essential, 
therefore, at the outset to determine what allegations of 
defect in a conviction are—and what allegations are not— 
reviewable by the District Court under section 2255. 

Section 2255 provides that the sentencing court may grant 
relief upon such a motion only if it finds 

• • • that the judgment was rendered without juris¬ 
diction, or that the sentence imposed was not authorized 
by law or otherwise open to collateral attack, or that 
there has been such a denial or infringement of the con¬ 
stitutional rights of the prisoner as to render the judg¬ 
ment vulnerable to collateral attack * • \ 
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From the language of the statute it is obvious that it was 
intended as a substitute for habeas corpus. This is con¬ 
firmed by the Reviser’s Note to section 2255. 3 And this 
Court has already held that the scope of the District 
Court’s inquiry in passing upon a motion under section 
2255 is measured by its authority to inquire into jurisdic¬ 
tional questions upon an application for habeas corpus. 
Bennett E. Meyers v. United States, Nos. 10,367 and 10,468, 
decided April 10, 1950. Clearly the District Court in re¬ 
viewing a conviction under section 2255 is limited to allega¬ 
tions of jurisdictional defect. 

We may, therefore, put aside most of the cases upon 
which appellant relies as unreliable guides since they are 
chiefly direct appeals in which the issue w’as whether the 
trial court committed error, not whether it was without 
jurisdiction originally or lost it during the course of the 
proceedings. Thus, such cases as McNabb v. United States, 
318 U.S. 332, and Upshaw v. United States, 335 U.S. 410, 
may be disregarded since they deal solely with violations 
of a rule of evidence applicable in the federal courts. 
Clearly, an allegation that the trial court erred in this 
respect would not be sufficient to entitle a prisoner to relief 

under section 2255. Cf. Council v. Clemmer, -U. S. 

App. D.C.-, 177 F. 2d 22, cert. den. 338 U. S. 880; 

Miller v. Hiatt, 141 F. 2d 690 (C.A. 3). 

So also cases involving direct appeals from federal con¬ 
victions in which it is contended that the defendant has been 
deprived of constitutional rights during the trial are not 
controlling, since in these the record is examined with a 
view to determining whether a prejudicial error has oc¬ 
curred during proceedings in the district court, and not 
from the narrower standpoint of loss of jurisdiction. To 
this class belong Brarn v. United States, 168 U.S. 532, and 
United States v. White, 322 U.S. 694, in which it vras con¬ 
tended that the defendant’s rights under the Fifth Amend- 


3 “This section restates, clarifies and simplifies the procedure in 
the nature of the ancient writ of error coram nobis. It provides an 
expeditious remedy for correcting erroneous sentences without resort 
to habeas corpus. * * * ” 
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ment had been violated by compelling him, in effect, to be 
a witness against himself. 4 An allegation of facts which 
would constitute error under the authority of these deci¬ 
sions would not necessarily be sufficient to state grounds 
for relief in a motion under section 2255, for it has never 
been the law that “habeas corpus is a remedy for every 
deprivation of constitutional right. ’’ Farnsworth v. Zerbst, 
9S F. 2d 541, 543 (C.A. 5). See also United States ex rel. 
Rogalski v. Jackson, 146 F. 2d 251, 253-254 (C.A. 2), cert, 
den. 324 U. S. 873. 

The third class of direct appeals are those involving state 
court convictions in which it is contended that the defend- 
dant has been denied a fair trial in accordance with the “due 
process” clause of the Fourteenth Amendment. Here, 
again, the issue is always phrased in terms of error in the 
trial court, not loss of jurisdiction. In this group are Watts 
v. Indium, 33S U.S. 49; MaXinski v. New' York, 324 U.S. 401; 
Chambers v. Florida, 309 U.S. 227; and Hebert v. Louisiana, 
272 U.S. 312. It is true that the concept of due process, 
embodying those “fundamental principles of liberty and 
justice which lie at the base of all our civil and political 
institutions,” 5 comes close to the concept of loss of juris¬ 
diction. But we do not believe it has ever been said that 
evert/ violation of due process ipso facto deprives the trial 
court of jurisdiction to convict. Consequently, while cases 
like Watts v. Indiana, supra, may be very useful, they at¬ 
tack the problem from a different angle and are not directly 
controlling. 

We must look, then, to that line of habeas corpus cases, 
which holds that the jurisdiction of the trial court to con¬ 
vict mav be lost by some gross violation of the defendant’s 
rights, in order to determine what allegations must be made 


4 Cases of this class are, of course, innumerable. Sec, for example, 
the long line of “search and seizure” cases such as Harris v. United 
States, 331 U.S. 145; Trupiano v. United States, 334 U.S. 699; Mc¬ 
Donald v. United States, 335 U.S. 451; United States v. Rabinouitz, 
339 U.S. 56. 

5 Hebert v. Louisiana, supra, 272 U.S. at 316. See also Palko v. 
Connecticut, 302 U.S. 319; Lisenba v. California, 314 U.S. 219; 
Adamson v. California, 332 U.S. 46. 
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in a motion under section 2255 to entitle the prisoner to a 
hearing. Originally, of course, collateral review of trial 
proceedings by habeas corpus was at an end when it was 
determined that the trial court had jurisdiction over the 
person of the defendant and over the crime charged. 0 But 
beginning in 1915 the Supreme Court indicated in several 
cases that relief might be had by habeas corpus, despite 
the fact that the trial court had jurisdiction over the de¬ 
fendant and the offense, if the trial was conducted in such 
a manner as to become a mockery of justice. Frank v. 
Mangum, 237 U.S. 309, 335 (1915); Moore v. Dempsey, 261 
U.S. 86, 91 (1923); Mooney v. Holohan, 294 U.S. 103, 112 
(1935). Then in 1938 the Supreme Court decided that the 
jurisdiction of the trial court, originally properly acquired, 
might be lost and the proceedings might become absolutely 
void if an ignorant and friendless defendant was convicted 
without assistance of counsel and without having intelli¬ 
gently waived his right to such assistance. Johnson v. 
Zerbst, 304 U.S. 458. The Court there said (304 U.S. at 
468): 

# # * A court’s jurisdiction at the beginning of trial 
may be lost “in the course of the proceedings” due 
to failure to complete the court—as the Sixth Amend¬ 
ment requires—by providing counsel for an accused 
who is unable to obtain counsel, who has not intelli¬ 
gently waived this constitutional guaranty, and whose 
life or liberty is at stake. If this requirement of the 
Sixth Amendment is not complied with, the court no 
longer lias jurisdiction to proceed. The judgment of 
conviction pronounced by a court without jurisdiction 
is void, and one imprisoned thereunder may obtain 
release by habeas corpus. A judge of the United States 
—to whom a petition for habeas corpus is addressed— 
should be alert to examine “the facts for himself when 
if true as alleged they make the trial absolutely void.” 

In 1942 the Court held that a petition which alleged that 
the defendant’s plea of guilty had been entered under co- 


6 For a careful review of the line of cases which we treat here, see 
Holtzofi, Collateral Review of Convictions in Federal Courts, 25 Bos¬ 
ton Univ. L.R. 26-55. 
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ercion stated a sufficient basis for relief. Woley v. Johns¬ 
ton, 316 U.S. 101. The Court said (316 U.S. at 104-105): 

In such circumstances the use of the writ in the fed¬ 
eral courts to test the constitutional validity of a con¬ 
viction for crime is not restricted to those cases where 
the judgment of conviction is void for want of jurisdic¬ 
tion of the trial court to render it. It extends also to 
those exceptional cases where the conviction has been 
in disregard of the constitutional rights of the ac¬ 
cused, and where the writ is the only effective means 
of preserving his rights. (Italics supplied.) 

And in 1946, in holding that a draft board’s classification 
of a registrant was not rendered nugatory because the board 
had submitted his claim to be a student for the ministry to 
an informal panel of theological experts, the Supreme 
Court said ( Eagles v. Samuels, 329 U.S. 304, 311-312, 314): 

• • * The function of habeas corpus is exhausted when 
it is ascertained that the agency under whose order the 
petitioner is being held had jurisdiction to act. If the 
writ is to issue, mere error in the proceeding which 
resulted in the detention is not sufficient. * * * If it 
cannot be said that there were procedural irregulari¬ 
ties of such a nature or magnitude as to render the 
hearing unfair, * * * or that there was no evidence 

to support the order, • • • the inquiry is at an end. 

• • • 

• • • Not every procedural error, but only those so 
flagrant as to result in an unfair hearing render the 
proceedings vulnerable to collateral attack. • • * 
(Italics supplied.) 

When the facts of cases of this class 7 are examined it 
becomes clear that the jurisdiction of the trial court is lost 
only in those exceptional cases of flagrant abuse in which 
the defendant is deprived of an opportunity to make an 
adequate defense or to have his cause decided impartially 

7 For some other more important cases of this class see Bowen v. 
Johnston, 306 U.S. 19; Walker v. Johnston, 312 U.S. 275; Smith v. 
O'Grady, 312 U.S. 329; Cochran v. Kansas, 316 U.S. 255; Betts v. 
Brady, 316 U.S. 455; Williams v. Kaiser, 323 U.S. 471 ; Rice v. Ohon, 
324 U.S. 786 ; Hawk v. Olson, 326 U.S. 271; Sunal v. Large, 332 U.S. 
174; Von Moltke v. Gillies, 332 U.S. 708 ; Price v. Johnston, 334 U.S. 
266 ; Gibbs v. Burke, 337 U. S. 773. 
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by the court. Thus in Frank v. Mangum, supra, and Moore 
v. Dempsey, supra, it was alleged that the court room was 
dominated by mob violence. In Mooney v. Holohan, supra, 
the allegation was that the conviction rested wholly on 
perjured testimony suborned by the prosecutor. In 
Johnson v. Zerbst, supra, it was claimed that the defendant, 
ignorant and friendless, was forced to go to trial without 
counsel. In Walker v. Johnston, supra, Smith v. O’Grady, 
supra, and Waley v. Johnston, supra, a plea of guilty was 
alleged to have been coerced. In Cochran v. Kansas, supra, 
it was alleged that state authorities had deliberately pre¬ 
vented the petitioner from perfecting an appeal. In Von 
Moltke v. Gillies, supra, it was denial of counsel and plea 
of guilty under duress. And in Gibbs v. Burke, supra, it 
was denial of counsel in combination with hostile and un¬ 
judicial acts on the part of the trial judge. In all these 
cases it is obvious that proof of the facts alleged would 
have demonstrated that the trial and conviction were a 
mockery and a farce. 

In the two cases which appellant urges should be over¬ 
ruled this Court was but applying the principle which we 
have outlined above. In Fury v. Huff, 79 U.S. App. D.C. 
289, 146 F. 2d 17, the petition alleged that the defendant 
had been forced to make a confession which was used 
against him at the trial'; but it was not contended that he 
had been denied the opportunity to challenge the voluntari¬ 
ness of the confession at the trial, or that there had been any 
unfairness in the trial itself. In Dorsey v. Gill, 80 U.S. App. 
D.C. 9, 23-30,148 F. 2d 857, cert. den. 325 U.S. 890, the rule 
is clearly stated and extensively documented. And there 
are numerous other cases in which this Court has indicated 
that this is its understanding of the rule. 8 As a matter of 

8 See, e.g., Council v. Clemmer, supra; Fowler v. GiU, 81 U.S. 
App. D.C. 167, 156 F. 2d 565, cert. den. 329 U.S. 791; Kemon v. Gill, 
81 U.S. App. D.C. 96,155 F. 2d 176; Jones v. Huff, 80 U.S. App. D.C. 
254, 152 F. 2d 14; Young v. GUI, 80 U.S. App. D.C. 166, 149 F. 2d 
843; Hodge v. Huff, 78 U.S. App. D.C. 329, 140 F. 2d 686, cert, 
den. 322 U.S. 733. For illustrative cases in other courts see, United 
States ex rel. Innes v. Hiatt, 141 F. 2d 664 (C.A. 3); Graham v. 
Squier, 132 F. 2d 681 (C.A. 9), cert. den. 318 U.S. 777; and Shapiro 
v. United States, 107 C. Cls. 650. 
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fact we think this Court has, itself, propounded the classic 
statement of the principle in Diggs v. Welch, 80 U.S. App. 
D.C. 5, 7, 8, 148 F. 2d 667, cert. den. 325 U.S. 889. There 
the Court said, speaking through that distinguished scholar, 
Judge Thurman Arnold: 1 ' 

The petitioner here must, therefore, rely upon the 
due process clause of the Federal Constitution which 
guarantees him a fair trial. But to justify habeas 
corpus on that ground an extreme case must be dis¬ 
closed. It must be shown that the proceedings were a 
farce and a mockery of justice. * * * The only practi¬ 
cal standard for habeas corpus is the presence or ab¬ 
sence of judicial character in the proceedings as a 
whole. * * * The cases where the Supreme Court has 
granted habeas corpus on the ground that there was 
no fair trial support this interpretation of the absence 
of effective representation. They are all cases where 
the circumstances surrounding the trial shocked the 
conscience of the court and made the proceedings a 
farce and a mockery of justice. * * * 

Finally, the rule would seem to bear the stamp of con¬ 
gressional approval, for section 2255 specifically provides 
that a sentence may be vacated because of violations of 
constitutional right only if “there has been such a denial 
or infringement of the constitutional rights of the prisoner 
as to render the judgment vulnerable to collateral attack.” 
The obvious inference appears to be that not every depriva¬ 
tion of constitutional right is fatal. 

It is submitted, therefore, that the lower court, in con¬ 
sidering the allegations of appellant’s motion to vacate, 
was not bound to grant a hearing thereon, unless the claim 
was that there had been such a gross violation of appellant’s 
rights as to reduce his trial to a mere mockery. 


0 See also Strong v. Huff, 80 U.S. App. D.C. 89, 148 F. 2d 692, 
cert. den. 326 U.S. 768. 
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II 

Since appellant’s motion to vacate did not allege such a gross 
violation of constitutional right as to reduce the trial to a 
mere farce, the District Court was correct in denying the 
motion without a hearing. 

It is somewhat difficult to determine just what allegations 
of fact were properly before the District Court when it 
acted on appellant’s motion. As will have been noted from 
our Counterstatement (supra, pp. 1-4), the allegations of 
the original motion had been amplified by others of a much 
more serious nature before the lower court acted. 

The original motion alleged illegal incarceration for two 
weeks with “intermittent” questioning and “mental tor¬ 
ture, threats and coercion” for the purpose of extracting 
a confession ( s'upra, p. 2), and the “Amended-Brief”, 
filed the same day, added nothing important factually ex¬ 
cept the statement that one of the means of coercion used 
by the police was “by dying his hair ‘color Black’ ” (supra, 
p. 3). But in neither the motion nor in the “Amended- 
Brief” was it asserted that there was any relation between 
these alleged events and the actual trial itself. On the 
contrary, appellant insisted that he never did confess. 
Consequently, these pleadings did not even raise an issue 
of trial error. 10 

But the “Statement of Facts” submitted by Mr. Ahern 
alleges that the questioning was “continual”, that the po¬ 
lice testified against appellant at the trial “relative to these 
interrogatories”, and that the police forcibly dyed his hair 
black and then had him identified by witnesses (supra, pp. 
3-4). Although this statement was neither signed nor 
verified by appellant, it doubtless should be accepted as an 

10 Appellant appears to contend that the lower court was bound by 
the allegations of the motion and the brief (Br. 5, 9-10)—which 
would seem to be a position fatal to his case. However, section 2255 
provides, as appellant himself argues in another respect (Br. 18), 
that the lower court must look, not only to the motion, but also to 
“the files and records of the case” in determining whether a hearing 
should be granted. In this case the files and records were not of 
much assistance since the transcript of the trial proceedings had 
been lost or destroyed. 
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amendment to the motion and we shall so treat it. However, 
there is still no definite allegation that anything appellant 
said during the illegal imprisonment was used against him 
during the trial, or that the witnesses who identified him 
when his hair was dyed also testified for the prosecution 
at the trial. Not until the hearing did Mr. Ahern go to the 
extent of stating orally that certain statements made by ap¬ 
pellant during the questioning, “which in my opinion 
amounted to a confession”, were admitted in evidence at 
the trial (supra, p. 4). Now, in the brief on appeal, the 
questioning has become “continuous” 11 (Br. 3), the coer¬ 
cion has become “physical” as well as mental (Br. 3), 
appellant’s hair before dyeing has become “naturally 
gray” (Br. 3, 10), and the witnesses who identified him 
with dyed hair are said to have “testified against him on the 
trial” (Br. 3, 5). 

It seems doubtful that the lower court was required to 
consider any allegations other than those contained in the 
original motion, the “Amended-Brief”, and the attorney’s 
Statement of Facts. However, taking them all in the light 
least favorable to the prosecution we submit that they were 
still insufficient to require a hearing on the merits. At 
worst, the sum of the allegations is that appellant was 
forced to dye his hair and then presented to witnesses who 
later identified him at the trial, and that the police forced 
him to confess and then testified as to that confession at 
the trial. The issue is whether these alleged facts, if shown 
to be true, necessarily reduced the trial to a mockery of 
justice and deprived the trial court of jurisdiction. 

There is no allegation that the trial itself was conducted 
in an unfair manner, or that appellant was in the least 
hindered from defending himself fully and completely, or 
that the trial judge displayed any lack of impartiality. Ap¬ 
pellant contends that the prosecution practiced deception 
on the witnesses by having them view him for the purpose 
of identification after having dyed his hair (Br. 9-13). In 


11 “Continuous describes that which is alsolutely without pause or 
break; continual, that which often intermits, but as regularly begins 
again.” Funk & Wagnalls, College Standard Dictionary. 
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the first place this would appear to have been a perfectly 
proper procedure. 12 But even if it were not, there is no 
allegation that the deception was continued at the trial. 
The trial did not take place until more than a year after 
the events complained of, and by that time appellant’s hair 
had certainly returned to its natural shade. Furthermore, 
appellant had full opportunity, in cross-examination of the 
witnesses who identified him, to bring out these differences 
in his appearance. And in cross-examination of Officer 
Beck, who allegedly performed the dyeing operation and 
then testified for the prosecution, he had full opportunity 
to develop the circumstances of the dyeing. 

Appellant also contends that he should have been granted 
a hearing on the allegation that certain statements, perhaps 
amounting to a confession, and secured from him by ques¬ 
tioning during an illegal detention, were used as evidence 
against him to secure his conviction 13 (Br. 13-18). But, 
as has been shown above, the question is not whether there 
was error in the trial. It is not even whether there was a 
violation of constitutional right during the proceedings. 14 
The question is whether appellant’s allegations, if true, 
show that his trial was conducted in such a manner as to 
render acquittal practically impossible. We think it clear 
that there is nothing in the allegations to indicate that the 
trial itself was conducted unfairly. So far as appears from 
the allegations appellant had ample opportunity to chal- 


12 Holt v. United States, 218 U.S. 245, 252-253; Ross v. State, 204 
Ind. 281,182 N.E. 865; and see McFarland v. United States, 80 U.S. 
App. D.C. 196, 150 F. 2d 593, cert. den. 326 U.S. 788 ; 8 Wigmore, 
Evidence (3rd. ed. 1940), §§2263, 2265; 17 Minn. L.R. 187-194. 

13 This is the point at which appellant asks that this Court’s deci¬ 
sion in Eury v. Huff, supra, be overruled. For other similar holdings 
see Collins v. McDonald, 258 U.S. 416, 420-421; Matter of Moran, 
203 U.S. 96,105; Cash v. Huff, 142 F. 2d 60 (C.A. 4), cert. den. 323 
U.S. 747; Burall v. Johnston, 134 F. 2d 614, (C.A. 9), cert. den. 319 
U.S. 768; Young v. Sanford, 147 F. 2d 1007 (C.A. 5), cert. den. 325 
U.S. 887. 

14 For a discussion of the passage in Bowen v. Johnston, 306 U.S. 
19, 23-24, upon which appellant relies (Br. 17), see Dorsey v. Gill, 
80 U.S. App. D.C. 9, 148 F. 2d 857, cert. den. 325 U.S. 890, and 
Graham v. Squier, 132 F. 2d 681 (C.A. 9), cert. den. 318 U.S. 777. 
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lenge the statements, to cross-examine the officers, and to 
develop all the facts during the trial itself. This is not a 
case of fraud upon the court, such as Mooney v. Holohan, 
supra, where the defendant did not discover until long 
after trial that the prosecution had knowingly used per¬ 
jured testimony to obtain the conviction. There is nothing 
new in the allegations, nothing not known to him at the 
time of trial, nothing he could not have presented for im¬ 
partial consideration at that time. Proof of such facts 
would certainly not mean that the trial was a mockery. 
It takes much more than this to oust the trial court of its 
jurisdiction to convict. 13 


CONCLUSION 

It is respectfully submitted that the District Court was 
correct in denying the motion to vacate without a hearing, 
and that the judgment should be affirmed. 

George Morris Fay 
United States Attorney 

Charles B. Murray 
Joseph M. Howard 
Assistant United States Attorneys 


15 Appellant places considerable reliance upon the repudiated 
confession of Jarvis Catoe (Br. 18-20). That matter was carefully 
gone into in appellant’s earlier coram nobis proceeding and was de¬ 
cided adversely to him. (See letter of Leo A. Rover, Esq., to appel¬ 
lant, filed in this case by appellant on May 2, 1949, and contained in 
the District Court jacket, which has been forwarded to this Court in 
connection with the appeal.) It has no relevance to the present pro¬ 
ceeding. 
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1 Washington, D. C. 

November 4, 1949. 

The above-entitled matter came on for argument on mo¬ 
tion before Honorable Alexander Holtzoff, Associate Dis¬ 
trict Judge. 

2 The Court : You may proceed. 

Mr. Ahearn : Your Honor, this case was originally 
heard by Judge Bailey. 

The Court: I am sorry. I couldn’t hear you.. 

Mr. Ahearn : There was a hearing on this motion before 
Judge Bailey. During the hearing of that motion it "was 
brought out there was no transcript available of the pro¬ 
ceedings in the original trial. 

The Court: Suppose you first tell me what your motion 
is about. 

Mr. Ahearn: Well, this motion is based upon the follow¬ 
ing facts- 

The Court : Tell me what the motion is for. 

Mr. Ahearn : It is to vacate the original sentence imposed 
by the Court. 

The Court : I see. 

Mr. Ahearn: On this defendant. 

The Court : What was the sentence ? 

Mr. Ahearn : Sir, the sentence was to serve his natural 
life, imposed by Judge Luhring back in February, 1937. 

I was appointed by the Court to represent this man who 
had filed a motion, a petition for habeas corpus. 

Before Judge Bailey and now I contend the follow¬ 
ing— 

The Court: What did Judge Bailey do? 

3 Mr. Ahearn: Judge Bailey continued the case. 

That is why I was going to explain it to Your Honor. 

He continued the case in order to get the police officer in 
here who testified on the stand as to his conversation with 
the defendant while the defendant was incarcerated in the 
District Jail. I contend that he w^as incarcerated for a 
period of 13 days, that during this period he was never 
charged with an offense, that he was continually questioned 
by the police officer. That as a result of this questioning the 
police officer made further investigation and received cer¬ 
tain evidence from the defendant, said evidence being used 
against the defendant in violation of his constitutional 
rights. 

There is no transcript available as to what testimony the 
police officer gave at the time of the trial. Therefore Judge 
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Bailey continued the case and requested that the sergeant 
who testified some 12 or 13 years ago be located and brought 
in here to testify and the motion would be heard. 

Is that correct, Mr. Murray? 

Mr. Murray: Yes. 

The Court: Is the crime with which this defendant is 
charged murder in the first degree? 

Mr. Ahearx: Murder, that is correct. 

The Court: Very well. You may proceed. 

Mr Ahearx : Now, since this is such an unusual situation, 
Your Honor, that I don’t have the transcript here to 

4 show Your Honor what was testified to at the trial 
I feel that in order to continue with my motion I 

must call the police officer who is subpoenaed here at the 
request of Judge Bailey. 

The Court : No; I will have you argue the motion first and 
I will see whether I want to hear the testimony. Suppose 
you tell me the grounds of the motion. 

Mr. Murray: May I interrupt to make a suggestion? 
Your Honor, the motion is quite confused and voluminous, 
and Mr. Ahearn drafted a brief statement of the factual 
contentions he makes, and we answered them and they ap¬ 
pear in the file. 

The Court: I always like an oral statement, rather than 
let you read papers. 

Air. Ahearx: I first contend this, that the petitioner was 
held for a period of 13 days in the District Jail, during this 
time he was never arraigned before a committing magis¬ 
trate, never bond set. 

The Court : Without going into all these details, what is 
the contention? 

Mr. Ahearx : That is the first one. 

The Court: What of it? What inference do you draw 
from that? 

Mr. Ahearx: I am only trying to bring out the Upshaw 
case and the McNabb case as to evidence obtained 

5 during this illegal detention. 

The Court: How can I consider it after the con¬ 
viction? That objection should have been raised at the 
trial and if the defendant felt aggrieved by the convic¬ 
tion, he should have appealed. 

Air. Ahearx: Because of the fact we do not have a tran¬ 
script, I haven’t been able to ascertain whether it w T as 
raised at the trial. 

The Court: Let us assume it was not. How can it be 
raised collaterally on this motion? 
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Mr. A hearn : Because if he was convicted upon illegal 
evidence, the trial was no more valid than the illegal evi¬ 
dence upon which he was convicted. 

The Court: I don’t think that is any ground for habeas 
corpus or vacating the sentence. 

Mr. Ahearn : Furthermore, during his period of incarce¬ 
ration we contend that the defendant was forced to give 
evidence against himself, and he contends that his hair 
was dyed by the police department, that he was confronted 
with witnesses who, after seeing him with his hair dyed, 
began to identify him as the person who was seen in the 
neighborhood at the time of the commission of this offense 
and because of the unusual nature of the fact that we don’t 
have a transcript of the record, Judge Bailey asked us to 
get the sergeant. 

6 The Court: I understand. I will take it either 
way. Either the point was or was not raised at the 

trial. If it was raised, it was passed on and therefore 
has been adjudicated, and if it wasn’t raised, the question 
is whether it isn’t too late to raise it now. Was a confes¬ 
sion introduced in evidence? 

Mr. Ahearn: It was what amounted to a confession, in 
my opinion. There were introduced in evidence not writ¬ 
ten confessions, but certain statements which the defendant 
made which in my opinion amounted to a confession, which, 
as I say, were illegally obtained, and we don’t think the 
verdict cured any evidence that was illegally obtained. 

The Court: Of course the Court appreciates the fact 
counsel is performing a public duty. Counsel has been 
assigned in this Court, and counsel has to take the case 
as he finds it. 

Any other point besides that? 

Mr. Ahearn : That is all I have. 

The Court: Mr. Murray? 

Mr. Murray : If you will permit a brief statement, some¬ 
what extended about the history of this case, this de¬ 
fendant was arrested in Mount Alto Hospital where he 
was a patient on August 3, 1935, on a charge of bigamy. 
He was taken to the second precinct, which is now the 
thirteenth and he was detained there, the records 

7 indicate and the officer recollects for a period of 
about 13 days during which time he was interrogated 

about that bigamy case and about three or four other cases, 
about one rape case, and about this case which was a mur¬ 
der in the perpetration of a rape. As a result he was 13 
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days later charged with most of the offenses I have 
named. 

He was brought to trial on the rape charge in the latter 
part of 1936 and convicted at that trial. He took the stand 
and made the claims about his hair being dyed which Mr. 
Ahearn has asserted here. Mr. Beck the officer testified 
and disputed him in regard to those occurrences, saying 
that he had dyed his own hair as he had done many years 
previously, and after his conviction he was sentenced on 
that rape case, and then a few months later came to trial 
in this murder case on which this motion has been filed. 
He did not take the stand in this murder case and there¬ 
fore there was nothing in regard to the dyeing of the hair 
except what might have been brought out by cross exami¬ 
nation by defense counsel of Officer Beck. 

In regard to statements that he made during the period 
of his detention, they were all denials of guilt. The only 
admissions that he ever made during the entire course of 
his interrogation was in regard to bigamv. He denied 
every other thing, and we will show as to a hearing, I 
think it is the officer’s recollection that he undoubtedly 
gave testimony in regard to some of the things which 
8 the defendant had stated. However, they were not 
admissions, they were statements in connection with 
his denial of guilt, and if they were received at all, it was 
to show that they were untrue. That is the only use made 
of them. 

In other words, those are the factual contentions. 

In regard to the legal points raised, we say that the worst 
that is claimed or the best that can be claimed in support 
of this motion is that this defendant was convicted partly 
on illegally received evidence consisting of exculpatory 
statements made by him during a period of what is now re¬ 
garded as illegal detention. No claim was made at that 
time that his detention was illegal. The point, likewise, 
that on that account the statements themselves would be in¬ 
admissible, that penalty for illegal detention was not im¬ 
posed against the receipt of evidence until the McXabb 
decision some years later. We say in regard to that that it 
has been decided in numerous cases that the illegal receipt 
of evidence and the receipt, for instance, of an involuntary 
confession does not deprive the Court of jurisdiction so 
as to entitle the defendant to be released on habeas corpus, 
and under the provisions of the motion for setting aside of 
a sentence, Title 28, Section 2255— 

The Court: What is the section number? 
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Mr. Murray : Title 2S, Section 2255, if the Court please, 
which provides for the release from custody- 

9 The Court: I am familiar with the section. I just 
wanted to get the number. 

Mr. Murray : We claim as to that that the grounds which 
justify exercise of the discretion of the Court to release 
are practically the same as those heretofore thought neces¬ 
sary to deprive the Court of jurisdiction and justify 
habeas corpus. 

The Court: Do you wish to say anything? 

Mr. Ahearn : I have nothing to add, Your Honor. 

Mr. Murray : Mr. Beck is here and prepared to be inter¬ 
rogated by Court or counsel. 

The Court: I don’t think it is necessary to take any 
testimony. This was a conviction of murder in the second 
degree? Did the jury find the defendant guilty of murder 
in the second degree? 

Mr. Murray: Yes, Your Honor, charged with first degree 
and they found him guilty of second degree. 

The Court: The defendant was convicted of murder in 
the second degree and now moves to vacate the sentence 
imposed on him. This motion is based on the United States 
Code, Title 28, Section 2255 which permits a Court to 
vacate a judgment if there was no jurisdiction to impose 
sentence or if the defendant was deprived at the trial of 
constitutional rights in such a manner that the Court lost 
jurisdiction. 

This Court had occasion to hold in the case of 

10 Meyers v. Clemmer that the scope of such a motion 
is no greater than the scope of a writ of habeas 

corpus to review the validity of a conviction. The motion 
may not be used to review alleged errors in the trial. 

The basis of the motion is that certain statements made 
by the defendant were improperly admitted at the trial be¬ 
cause they were made during a prolonged, illegal detention 
of the defendant. 

The Court is of the opinion that even if the evidence was 
illegally admitted this circumstance constitutes no ground 
for vacating the sentence. The matter should have been 
raised at the trial and if the defendant felt aggrieved by 
the ruling it could have been raised on appeal. The matter 
cannot be raised collaterally here in a habeas corpus pro¬ 
ceeding or by motion under Section 2255 of Title 28 of the 
United States Code because this matter does not affect the 
jurisdiction of the Court who tried the case or who imposed 
sentence. 
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There is another circumstance here that is of some im¬ 
portance. The decisions of the Supreme Court, beginning 
with the McXabb case, which exclude from admissibility 
statements obtained from a defendant during a period of 
illegal detention were all banded down after the conviction 
in this case. It does not seem to the Court that the Supreme 
Court intended that all prior convictions could be 

11 opened up if statements had been introduced in evi¬ 
dence in violation of this rule which was unheard of 

at the time of trial. If this rule is to be applied retro¬ 
actively an appalling result is entirely possible. We might 
have a jail delivery and dangerous criminals might be 
turned loose in droves. Especially is this the case where 
no transcript of the testimony of the trial is available, as 
is frequently the case in Federal courts throughout the 
country prior to the time the reporting system was estab¬ 
lished. 

The motion is denied. 

The Court doesn’t feel it is necessary to take testimony. 

12 Filed Sep. 1,1942. Charles E. Stewart, Clerk 

IX THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Washington, D. C. 

Before Mr. Justice Luhring 

No. 56656 Criminal 

United States of America 

vs. 

James Matthew Smith 

Motion and Petition to Set Aside Judgment in the Nature 
of a Writ of Error Coram Nobis 

Filed-day of-, 1942 

Comes now James Matthew Smith, pro se, not in person 
but by this motion and petition, moving this court for an 
order and judgment setting aside and quashing or vacating 
the judgment herein rendered against him in this cause on 
the 19 day of February, A. D. 1937, notwithstanding the 
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term of court has now passed, for the following good and 
sufficient reasons. 

First 

Movant and petitioner is now imprisoned in Medical 
Center for Federal Prisoners at Springfield, Missouri, and 
prior to the judgment complained of, was and is, still a citi¬ 
zen and resident of Washington, District of Columbia. 

Second 

An indictment No. 56656, was returned against said James 
Matthew Smith, movant and petitioner, within the District 
of Columbia, on the 13 day of September 1935, charging 
murder, alleging that movant and petitioner murdered one 
Mrs. Florence Dancy on or about April 11, 1935. 

Third 

The purpose of this motion and petition is to pre- 
13 vent a further miscarriage of justice, to assist the 
court in correcting an error of fact not apparent upon 
the record; to assist the court in ascertaining the true facts 
in this cause and to relieve movant and petitioner from 
further erroneous punishment upon judgment. 

Fourth 

Movant and petitioner, petitions the court of leave to 
offer new evidence, to the court, in the form ot copies of 
newspaper articles, testimony and formal written confes¬ 
sion, showing that movant and petitioner is not guilty as 
charged in the several counts of said indictment, notwith¬ 
standing movant and petitioner was tried and convicted 
and sentenced to confinement in prison for life, said sentence 
having been pronounced on the 19 day of February, 1937. 

Your petitioner avers that subsequent to the trial of this 
cause, he discovered new, independent and additional evi¬ 
dence showing or tending to show that he is not guilty of 
the charge contained in the indictment, as will more fully 
appear from the typewritten copies of newspaper clippings 
attached hereto and made a part hereof, to which reference 
is hereby made, for the purpose of showing the actual facts 
which exist and can be shown at a hearing upon this matter. 
That prior to and at the time of the trial of this case, your 
petitioner did not know that this crime had been committed 
nor who had committed it but only that he had not done so 
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and knew nothing of it, and it now is shown from the con¬ 
fession of Jarvis Roosevelt Catoe that he is the one who 
committed the crime and thus that petitioner, who has 
always steadfastly denied any guilt or knowledge of the 
offense, in truth and in fact actually was not guilty, and 
was erroneously convicted and unjustly imprisoned there¬ 
for. That if he had known of the true facts and the evidence 
now available he would have tried to have brought the same 
to the attention of the court, at the time of his trial. That 
at the time of his trial he made the best effort he knew how 
to make to prove his innocence but did not know that said 
Catoe had committed the crime for which petitioner was 
charged and could not be expected to have produced him 
as a witness or any evidence that he had committed the 
crime, since he did not know it. 

14 Five 

Movant and petitioner would respectfully show to the 
court, relying upon the new evidence herewith attached that 
this court has never had before it the true facts in this cause. 

Six 

Movant and petitioner respectfully shows to the court 
that the judgment of this court therein, was entered at a 
time when the court did not have the evidence herewith 
relied upon before it; that the court would not have allowed 
this judgment and sentence to be entered had it been fully 
informed at the proper time. 

Seventh 

Movant and petitioner respectfully shows to the court 
that as a prisoner he is held a far distance from this court 
in custody, that he cannot be there save by order of this 
.court, that he should be there to give testimony and to 
confer with counsel and otherwise look after his interests 
in this matter and he therefore requests the court to issue 
a proper order and have him jmoduced for the hearing. 


Eighth 

Your movant and petitioner would further aver and show 
unto this court that all exhibits hereto attached and made 
a part hereof, are copies of the originals of same now in 
the possession of petitioner, that same in their original 
form, as clipped from newspapers, will be introduced and 
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filed upon a hearing hereof; that the most important part 
of the evidence in support of this motion and petition is the 
confession of Catoe to which reference is made in the news¬ 
paper articles, which is in the hands of officials of the Dis¬ 
trict of Columbia and petitioner asks that the court issue 
such orders as may be required to have such confession 
produced and that the court bring before it the officers 
and/or persons to whom and in the presence of whom the 
confession was made and have them identify the confession 
and testify further with relation thereto as may be material 
to tliis action, to establish the truth, to-wit: that petitioner 
did not but that Catoe did commit the murder for which 
petitioner is unjustly and erroneously serving a life sentence. 


15 Ninth 

Petitioner is a pauper, a colored man, of very limited 
education, and not at all educated in law, and knows nothing 
of law and legal forms and processes and procedures, and 
he needs counsel to assist him in this matter, to perhaps 
rewrite these pleadings, to talk to witnesses, to prepare the 
case for a proper hearing so the truth may be established 
and petitioner given his liberty as he deserves by the setting 
aside of his judgment of conviction, and petitioner therefore 
respectfully requests the court to ask some capable, aggres¬ 
sive member of the bar practicing before this court to act 
for petitioner as his counsel and assist and advise him. 


Wherefore Your Movant and Petitioner Prays, for an 
order and judgment setting aside; quashing, vacating, the 
judgment rendered against him on the 19 day of February 
1937, A. D., deeming such judgment voidable, that an order 
be made directing his discharge, or that the court enter an 
order setting aside, quashing, or vacating the judgment 
herein complained of; or such further orders by the court 
deemed or found necessary to obtain this movant and peti¬ 
tioner complete relief from said judgment. 


State of Missouri, 
County of Greene. 


James Matthew Smith, 

Movant and Petitioner. 


Before me the undersigned authority on this day person¬ 
ally appeared James Matthew Smith, known to me to be the 
person whose name is subscribed to the foregoing motion, 
and upon his oath deposes and says that all matters of fact 
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therein stated are true and correct. 

Given under my hand and official seal of office this 21st 
day of August, 1942. 

B. W. Hildrith, 

[seal.] Notary Public. 

My Commission Expires August 31, 1946. 

16 Filed Sep. 1, 1942. Charles E. Stewart, Clerk 
Application to File and Proceed in Forma Pauperis 


United States of America, 

State of Missouri, 

County of Greene: 

Comes now James Matthew Smith who deposes and says 
he is the movant and petitioner in the motion and petition 
above, that he is a pauper within the meaning of the statute 
of the United States providing for filing and proceeding in 
forma pauperis with court actions, that he verily believes 
his motion and petition states a cause of action and that he 
believes lie is entitled to file and proceed therewith, and he 
therefore makes this, his application to file and proceed 
in forma pauperis with said petition and motion, and states 
upon his oath that he is proceeding in good faith herein. 

James Matthew Smith, 

Affiant. 


Sworn and subscribed to this 21st day of August, 1942, 
A. D. 


B. W. Hildrith, 

[seal.] Notary Public, Greene Co., Mo. 

My Commission Expires August 31, 1946. 


17 Filed Sep. 1, 1942, Charles E. Stewart, Clerk 


Sex Slayer Confesses Murder That Sent Another 

to Prison 

Washington, Sept. 1. AP. Jarvis R. Catoe, 36-year-old 
negro and confessed sex slayer of Betty Strieff and six 
other women, has admitted one killing for which another 
man already has served five years of a life sentence, police 
announced today. 

James M. Smith, 41, negro, was convicted in 1935 of 
raping and strangling Florence Dancy, 65, negro, but police 
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said Catoe now had confessed this crime in such detail that 
they were satisfied Smith is innocent. Police officials said 
they would notify the district attorney’s office so that steps 
for Smith’s release might be taken. 

An inquest will be reopened tomorrow in connection with 
the killing of Miss Strieff, a war department stenographer, 
after which the case will be sent immediately to a grand 

jury- 

18 Filed Sep. 1, 1942. Charles E. Stewart, Clerk 

Negro Convicted in Washington Assault Killing 

Washington, Oct. 24. AP. Jarvis Catoe, 36-year-old 
negro who police said confessed raping and killing seven 
women, was convicted today of the rape and murder of Mrs. 
Rose Abramowitz. The jury, out 18 minutes, recommended 
the death penalty. 

Mrs. Abramowitz, formerly of Kansas City, was the bride 
of Barney Abramowitz. They had been married only a 
month when he came home from work and found her dead. 

Police said Catoe confessed he choked, raped and killed 
her after she had called him into her apartment to wax the 
floors. Catoe later repudiated this confession as forced 
out of him by police, who, he said, tortured him while he 
was “sick and weak.” 

The case was a local sensation, following a series of sex 
crimes in the capital. Catoe’s confession numbered seven 
victims, among them Jessy Elizabeth Strieff, young war 
department clerk, from Des Moines, whose nude body was 
found in a garage. 

Defense counsel said they would ask a new trial for Catoe 
and, that failing, would appeal the verdict. 

19 Filed Sep. 1, 1942. Charles E. Stewart, Clerk 

Confession Reveals Convict’s Innocence 
Man Serves Five Years for Another’s Crime 
By the United Press 
Washington, Sept. 2. 

Police revealed today that a 41-year-old negro has served 
five years of a life sentence for a murder that Jarvis Roose¬ 
velt Catoe, confessed negro killer of seven women has ad¬ 
mitted. 
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Catoe will appear before a coroners jury today at the 
inquest into the sex slaying of pretty Betty Strieff, 26, War 
Department clerk of Des Moines. 

Officials revealed yesterday that as a result of Catoe’s 
confessions, James Matthews Smith, who is now in the 
Federal penitentiary at Leavenworth, may be set free. 
Smith lias professed his innocence ever since he was con¬ 
victed of assaulting and murdering Florence Dancy, 65- 
year-old Negro. 

20 Filed Sep. 1, 1942. Charles E. Stewart, Clerk 

Ten “Victims’’ Named 

Indictments returned by the grand jury charged Catoe 
with the following crimes: 

The rape and murder of Mrs. Lucy Kidwell, 56, strangled 
and attacked in the basement of her rooming house at 307 
Virginia Avenue, Southeast, September 27, 1940. 

The rape and murder of Mrs. Mattie Steward, 48, 
strangled in her home at 1423 Swann Street, Northwest, 
November 2S, 1940. 

The rape and murder of Mrs. Ada Gladys Puller, 21, 
“picked up” on Fourteenth Street, Northwest, and a few 
minutes later strangled in her home at 1432 Corcoran Street, 
Northwest, January 22, 1941. 

The rape and murder of Mrs. Rose Abramowitz, white, 
29-year-old bride, in her apartment at Sixteenth and S 
Streets, Northwest, March S. 

The rape and murder of Miss Betty Strieff, white, 23- 
year-old government clerk, whose nude body was found in 
a Q Street garage, June 16. 

Five Not Killed 

The rape and robbery of Mrs. Josephine Greenlease, 50, 
at her rooming house in the 2600 block of Eleventh Street, 
Northwest, August 30, 1940. 

The rape and robbery of Miss Nannie C. Carter, 36, in 
her automobile near Ontario Road and Euclid Street, North¬ 
west, December 17, 1940. 

The rape and robbery of Miss Cora E. Doy, 65, in her 
rooming house. . . . 
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21 Filed Sep. 1, 1942. Charles E. Stewart, Clerk 

Catoe’s Admitted Victims 

1. Mrs. Florence Dancy, 65, slain and raped in her home 
in the 2100 block of L Street, Northwest, on April 12, 1935. 

2. Mrs. Lucy Kidwell, 62, raped and strangled at 307 
Virginia Avenue, Southwest, September 28, 1940. 

3. Mrs. Mattie Steward, 48, 1423 Swann Street, North¬ 
west, raped and strangled November 28, 1940. 

4. Mrs. Ada Puller, 21, 1432 Swann Street, Northwest, 
January 22, 1941. 

5. Miss Rose Simons Abramowitz, white, 25, March 8, 
1941. 

6. Miss Jessie Elizabeth Strieff, wdiite, 23, June 15, 1941. 

7. Mrs. Evelyn D. Andresen, white, 26, August 24, 1941. 

8. A fourth colored woman, whose identity police with¬ 
held temporarily. 

Identified by six Washington women as their attacker. 
Four of these were choked and raped; the other two were 
able to fight off his attack. 

22 Filed Sep. 1, 1942. Charles E. Stewart, Clerk. 

Brief in Support of Motion and Petition to Set Aside the 

Judgment in Cause Criminal No. 56656 in the Nature 

of a Writ of Error Coram Nobis 

The movant and petitioner, James Matthew Smith, takes 
the position that lie was erroneously convicted of murder as 
charged by the indictment in the above-numbered cause, in 
that he was not guilty, and that another person has now con¬ 
fessed the said crime; that movant and petitioner is wholly 
innocent and that the person who is guilty is known to the 
authorities, who have checked his story and professed to 
believe it the truth; that movant and petitioner has served 
over 5 years already by reason of this fact-error and is yet 
imprisoned under the judgment and sentence of life impris¬ 
onment although the said confession was made approxi¬ 
mately a year ago, that he ivill continue to serve his sentence 
of life imprisonment, although innocent and 'known to he 
innocent, unless given the relief here prayed, or executive 
clemency; that all his efforts thus far to obtain freedom 
have been vain; that executive clemency is an act of mercy 
rather than of justice; that the ends of justice require that 
the erroneous conviction be set aside in its entirety; that 
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our system of laws provides a means of legal relief for every 
legal mistake: that the writ of error coram nobis lies to cor¬ 
rect fact-error such as this; that it is the proper form of re¬ 
lief for petitioner to seek to set aside the erroneous judg¬ 
ment against him, under the facts and the law. 

The facts alleged are alleged not as law error, but as fact- 
error and the fact-error is dehors the record of his former 
trial. 

It is also petitioner’s contention that the facts are mate¬ 
rial to the judgment—further that the fact of said evidence 
has never been before the court. 

In considering the case of Ernest vs. State, 30 A. L. R. 681, 
we find that from the condition existant, certainly petitioner 
is entitled to have the judgment tested as against the mate¬ 
rial issue before its provisions are ordered enforced further; 
this action being necessarily original , solely the Trial Court 
has jurisdiction to make the test. 

23 From U. S. v. Mayer, 235 U. S. 56 (1914) we find: 

“In view of the statutory and limited jurisdiction of 
the Federal district courts, and of the specific provisions 
for the review of their judgments on writ of error, there 
would appear to be no basis for the conclusion that, 
after the term, these courts in common-law actions, 
whether civil or criminal, can set aside or modify their 
final judgments for errors of law; and even if it be as¬ 
sumed that in the case of errors in certain matters of 
fact, the district courts may exercise in criminal cases— 
as an incident to their powers expressly granted—a cor¬ 
rectional jurisdiction at subsequent terms analogous to 
that exercised at common law on writs of error coram 
nobis (see Bishop, New Grim. Proc. 2d ed. § 1369), as to 
which we express no opinion, that authority would not 
reach the present case. This jurisdiction was of lim¬ 
ited scope; the power of the court thus to vacate its 
judgments for errors of fact existed as already stated, 
in those cases where the errors were of the most funda¬ 
mental character; that is, such as rendered the proceed¬ 
ing itself irregular and invalid. (Italics supplied). 

Weighing the opinion with this part, petitioner is led to 
believe that Justice Hughes took cognizance of the fact that 
in extraordinary cases—such as this one for example—no 
other remedy being available for the correction of fact 
errors the writ of error coram nobis remained available as a 
proper remedy as is sought in the instant case. 
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Examination of the authorities discloses that guilt or 
innocence is not the issue under writs of error coram nobis, 
but that these are writs of necessity; no law-error appearing 
on the face of the record coram vobis these writs provide a 
means for the correction of fact-error, which could not with 
proper regard for the rights of the accused be otherwise 
remedied. Likewise when the right to the remedy is estab¬ 
lished it will not be denied by the mere lapse of time, there¬ 
fore the term at which the judgment was rendered having 
closed is not an issue in the instant case. The issue here is 
this: there is now evidence, not available at the time for the 
judgment, that another person committed the murder for 
which petitioner was erroneously (fact-error) convicted; 
had that evidence been before the court, it would have pre¬ 
vented the entry of the judgment. 

In Peterson v. U. S., 39 F. 2d 336, we find the Eighth Cir¬ 
cuit Court of Appeals not only recognizing the right 
24 to the writ but upholding the action of the Court be¬ 
low in hearing the action. 

Petitioner feels justified in regarding Hughes Federal 
Practice and Jurisdiction and Procedure as an authority. 
Therein we find that a form is furnished, based upon Peter¬ 
son vs. United States, 39 F. 2d 336, the opinion having been 
rendered in 1930, whereby under writs of error coram nobis, 
a man may be brought out of the penitentiary to have mate¬ 
rial facts tested. Certainly if no less authority than Hughes 
recognizes the power to invade the executive branch of the 
government after a lapse of time, there can be no question of 
the right to the remedy by those who are still within the 
judicial branch of the government, and within the jurisdic¬ 
tion of the Trial Court. 

Reading 16 Corpus Juris 1326 we find as Follows: 

“'When the writ will be granted. In the absence of a 
statute abolishing or superseding it the writ of error 
coram nobis lies to set aside a conviction obtained by 
duress or fraud, or where by some excusable mistake or 
ignorance of accused, and without negligence on his 
part, he has been deprived of a defense which he could 
have used at his trial, or where facts have been con¬ 
cealed at the trial which if known would have prevented 
a conviction. In other words, the writ will lie where 
defendant desires to bring some new fact before the 
court which cannot be presented by motion for new trial, 
appeal, or other existing statutory proceedings. Thus 
a writ of error coram nobis is the proper remedy to se- 
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cure a relief from an improvident plea of guilty, un¬ 
justly procured from accused, or to set aside a convic¬ 
tion on such a plea forced by fear of mob violence. It 
has also been held that where, after the expiration of a 
term it appears that defendant was insane at the time 
of the trial, which was not then known, the writ may be 
used to set aside and vacate the judgment.” 

Petitioner comes to the Court in due time, with material 
fact error not apparent on the face of the record. 

Writs of error coram nobis and vobis attached to the 
courts of the King’s Bench at the time of their inception, and 
come to us in modern practice, because of the fact that we 
have adopted as a base for our own the common law of 
England. 

True we have by statute absorbed certain of these common 
law writs; in other instances, we have substituted our mod¬ 
ern motions, as is the case in writs of error coram vobis; but, 
the purposes for which these writs were created, in common 
law, attach to our modern motions. 

25 The test under these writs is made in the court to 

which they are properly directed; when the material 
evidence is heard, it is then that the court decides the issues 
involved, and in common law, if a meritorious showing is 
made, the writ will issue, but the Court is not at liberty to 
arbitrarily decide the matters involved. It has been held 
that the record becomes a port of the proceedings without 
being mode so bg pleading , hence that evidence not apparent 
on the fore of the record . must be weighed against the rec¬ 
ord, in order to test its materiality and effect upon the judg¬ 
ment, before the Court is in a position to render judgment. 

Nowhere in our Federal Statute or procedure have we 
eliminated or modified the writ of error coram nobis nor its 
provisions. True, we may have, in our evolution, modern¬ 
ized or attempted to restyle this remedy by calling it a 
motion to set aside, vacate or modify a judgment; neverthe¬ 
less, the writ remains available to us in certain extraordi¬ 
nary cases as a■ matter of necessity. It might well be said, 
that down through hundreds of years since the creation of 
these writs, properly regarding the rights of those accused 
in criminal causes, in the light of our own magnificent Con¬ 
stitution, we have not been able to improve on that given to 
us bv our forbears. It is our modern safeguard against 
malice, mistake, fraud, circumstances or intention on the 
part of all men in carrying out fairly and correctly all crim¬ 
inal prosecutions for alleged violations of our penal code. 
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Certainly, when we pause to consider the provisions of the 
Magna Charta, these writs are a safeguard, and justly so, 
against human frailty, that of making grievous errors irre¬ 
spective of the reasons therefor of the result. Have we re¬ 
turned to that, which caused the creation of these writs, the 
King can do no wrong? 

Petitioner feels confident the answer is no, and that Jus¬ 
tice Hughes had this view when he rendered the opinion in 
U. S. v. Mayer, 235 U. S. 56, (1914). Possibly he doubted 
that any modern cause would ever become so involved that 
any Court would ever be confronted with a condition such 
as that complained of in the instant case, yet very evidently 
with his knowledge of human beings after many years spent 
in an admirable service of our courts, he foresaw the 
26 possibility of such as the instant cause, and recog¬ 
nized the proper remedy. 

Petitioner’s position in this brief is clear: he comes to 
this Honorable Court strongly urging his Constitutional 
right to he heard. 

Petitioner wishes to make clear that he is not asking for a 
new trial, and that this petition cannot properly be consid¬ 
ered a mere motion for a new trial. No legal errors are com¬ 
plained of. The allegations of the motion to set aside the 
judgment are directed solely to fact error, material to the 
judgment, the relief sought being vacation of a voidable 
judgment and not for a new trial. 

As clearly stated in both Ernest v. State, 30 A. L. R. 681, 
and in State of Kansas v. Calhoun, 18 L. R. A. 838, guilt or 
innocence is not an issue in writs of error coram nobis. 

Likewise only material fact errors are to be considered 
under many authorities, too numerous to mention, to the 
burden of this Court, these issues being clearly established. 

The action of petitioner is to vacate or set aside a voidable 
judgment under his writ of error coram nobis. 

Bouvier’s Rawle’s 3d Ed. Vol. 1, p. 681, gives us a clear 
picture of the position of appellant with the following: 

Coram Nobis: a writ of error on a judgment in the 
King’s Bench is called a coram nobis before. 1 Archb, 
Pr. 234 see Coram Nobis. 

Coram Vobis: a writ of error directed to the same 
court which tried the cause, to correct an error in fact. 
Bridenveph vs. Zuleas, Ex’rs 3 Md. 325; 3 Steph. Com. 
642. 

If a judgment in the kings bench be erroneous in 
matter of fact only, and not in point of law, it may be 
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reversed in the same court by writ of error coram nobis 
before us or quae coram nobis resident; so called from 
its being founded on the record and process, which are 
stated in the writ to remain in the court of the king be¬ 
fore the kins: himself. But if the error be in the judg¬ 
ment itself, and not in the process, a writ of error does 
not lie in the same court upon such judgment. 1 Rolle 
Abr. 746. In the common pleas, the record and proceed¬ 
ing being stated to remain before the king’s justice, the 
writ is called a writ of error coram vobis before you or 
quae coram vobis resident. 3 Chit. Bla. Com. 406 N. 

27 From Words and Phrases, 2nd Series. Vol. 4, p. 

1350, we find: 

The function of a “writ of error coram nobis” is to 
vacate a judgment in the court where it was rendered, 
by bringing some fact to the knowledge of that court 
which if known, would have prevented the rendition of 
the judgment.” On such a writ only such errors of 
fact can be assigned as are consistent with the record 
before the court in which the case was tried. 

Petitioner has filed his petition in the court where the 
record was made in his trial, the evidence was never pre¬ 
viously known to the court, it disputes and refutes the main 
material facts standing in the record, all the evidence is 
consistent in refutation of the record, none of this evidence 
being in the former record. 

The authorities are numerous to the effect that a writ 
of error coram nobis is the proper remedy in this character 
of case. 

In 23 Oyc. SS3, it is stated as follows: 

“This is a writ which lies in the same court which 
rendered a judgment, and brings its own judgment 
before it for review and reversal or modification, on 
account of some error of fact, not of law, affecting 
the validity and regularity of the proceedings, and 
which was not brought into the issue. It is not a writ of 
right. It can be granted only on a showing of cause, 
and then it is in the discretion of the court whether, 
on the affidavits presented, to allow the writ or not, 
and its decision will not be reviewed by an appellate 
court. In most of the states, if not abolished by statute, 
it has become obsolete, being superseded by the more 
speedy and efficacious remedy by motion in the same 
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court.” • * # (p. 890). “ That authority to vacate 

or set aside judgments is incident to all courts of rec¬ 
ord, or of general jurisdiction, including not only the 
nisi prius courts, but also courts of equity, and appel¬ 
late courts, and probate or surrogates’ courts. The 
power to vacate a judgment must be exercised by the 
court which rendered the judgment, and no other court 
can take cognizance of such an application.” (Citing 
numerous cases:) 

Writs of error coram nobis have been recognized by our 
Federal Courts from an early date. 

Davis v. Packard, 8 Peters 312. 

Peterson v. U. S., 39 Fed. 2nd 336. 

Again from 2 R. C. L. p. 305, -we find wherein the Court 
stated: 

“The distinction between an ordinary writ of error 
and a writ of error coram nobis is that the former is 
brought for a supposed error in law apparent on the 
record, and takes the case to a higher tribunal, where 
the question is to be decided, and the judgment, 
28 sentence, or decree is to be affirmed or reversed, 
while the latter is brought for an alleged error 
in fact not appearing on the record and lies to the same 
court, in order that it may correct the error which it 
is presumed would not have been committed, had the 
fact, in the first instance, been brought to its notice.” 

(See also 1st Freeman on Judgments, Sec. 256, p. 515.) 

In Criminal Courts remedy by writ of error coram nobis 
has been recognized as an appropriate remedy to correct, 
amend or vacate judgments at common law, it having been 
derived from the common law. 

Peterson v. U. S. 39, Fed. 2d 336. 

U. S. v. Mayer, 235 U. S. 56 (1914). 

Ernest v. State, 30 A. L. R. 681. 

It makes no difference that in some decisions it is said 
that this remedy has been superseded by motion or peti¬ 
tion, because the object sought to be attained is the same 
whether by motion or petition, or by writ of error coram 
nobis; that is an immaterial matter. 



36 


In Foster’s Federal Practice, Vol. 3, pp. 2508 to 11, it 
is stated: 

“A rehearing of a case may be granted after the 
term, when it is shown by specific allegation and proof 
that the judgment was obtained by fraud, mistake or 
accident; that the party has a meritorious cause of 
action, or defense; that he has not in any way con¬ 
tributed to the result by want of due diligence; that 
there is sufficient excuse for not having made an appli¬ 
cation for a new trial during the term; that there is 
good cause to believe that a different result will be 
attained; and that otherwise he will sustain substantial 
and irreparable injury.” Citing Johnson v. Temple¬ 
ton, 60 Tex. 238; Gross v. McClaren, 8 Tex. 341; Spen¬ 
cer v. Kinnard, 12 Tex. 180; Cook v. De la Garza, 13 
Tex. 431; Goss v. McClaren, 17 Tex. 107; 67 Am. Dec. 
646; Caperton v. Wanslow, 18 Tex. 125; Fisk v. Miller, 
20 Tex. 572; Burnley v. Rice, 21 Tex. 171; Vardeman 
v. Edwards, 21 Tex. 737; Gregg v. Bankhead, 22 Tex. 
245: Chambers v. Shaw, 23 Tex. 165; Seguin v. Maverick, 
24 Tex. 526; 76 Am. Dec. 117; Yturri v. McLeod, 26 
Tex. 84; Power v. Gillespie, 27 Tex. 370; Plummer v. 
Power, 29 Tex. 6; Davis v. Terry, 33 Tex. 426; Metzger 
v*. Wendler, 35 Tex. 37S; Taylor v. Fore, 42 Tex. 256; 
Bryorly v. Clark, 48 Tex. 345; Overton v. Blum, 50 
Tex. 417; Masterson v. Ashcom, 54 Tex. 324; Williams 
v. Nolan, 58 Tex. 708; Anderson v. Sutherland, 59 
Tex. 409; McMurray v. McMurray, 67 Tex. 665; 4 S. W. 
357; Smith v. Patrick, (Civ. App.) 36 S. W. 762.” 

As shown by the petition the error complained of is fac¬ 
tual and material to the judgment, the same is based upon 
a false premise, and it is therefore felt the same 
29 should be tested, and that it is not a mere motion 
for a new trial. 

The Court has jurisdiction over petitioner’s petition and 
motion to set aside the judgment in the nature of a writ 
of error coram nobis. It is filed in the proper Court and as 
an original action. Clearly the Court has jurisdiction. 

From 2 R. C. L., page 305, we find: 

259. Definition—The writ of coram nobis or vobis 
was a common law writ, the purpose of which was to 
correct a judgment in the same Court in which it was 
rendered. In some cases, especially in the United 
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States, the writ is called coram nobis or coram vobis 
indiscriminately, but the distinction pointed out an 
early date as regards the English practice is that the 
writ ‘is called coram nobis or coram vobis according 
as the proceedings are in the King’s bench or common 
pleas, because the record is stated to remain before 
us (the king) if in the former, and before you (the 
judges) if it is in the latter.’ The distinction between 
an ordinary writ of error and a writ of error coram 
nobis is that the former is brought for a supposed 
error in law apparent on the record, and takes the 
case to a higher tribunal, where the question is to be 
decided and the judgment, sentence, or decree, is to 
be affirmed or reversed, while the latter is brought 
for an alleged error in fact not appearing on the record 
and lies in the same Court in order that it may correct 
the error, which it is presumed would not have been 
committed had the fact in the first instance been 
brought to its notice.” 

In U. S. v. Maver, 235 U. S. 56 (1914), heretofore dis¬ 
cussed in this brief, we find the writ recognized and dis¬ 
cussed by the Honorable Justice Hughes, as proper in 
extraordinary cases, where the errors are fundamental. 

In Ernest v. State, 30 A. L. R. 681, we find a complete 
and comprehensive discussion and recognition of the writ 
in modern practice. 

In IJ. S. v. Peterson, 39 Fed. 2d. 336, we find not only 
the correctness of petitioner’s position, but that the Circuit 
Court of Appeals, Eighth Circuit, as late as 1930 recognized 
an appeal from the order of the lower Court, and reviewed 
its action after a complete hearing upon the merits, clearly 
showing the fact that the only Court having jurisdiction 
available to petitioner was the Court below. 

Petitioner takes the position, that his motion and peti¬ 
tion meets all necessary requisites of the common law 
governing writ of error coram nobis; namely same is di¬ 
rected to the proper court; that it filed in season; that the 
pleadings are properly sworn to; that the evidence is mate¬ 
rial to the judgment; that all of same is dehors the 
30 former record; that at no time has any of this evi¬ 
dence been in issue before any court; that the nature 
of this evidence is such, when weighed as against the 
former record, a grave doubt is raised as to whether the 
judgment would have been rendered if the record contained 
these facts. 
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Petitioner further states that the necessity for the writ 
has been established, no other remedy remaining to him. 

Heretofore in this brief we have referred to writs of 
error coram vobis as having been absorbed into our appeal 
and error procedure. The following authorities: 

Perry vs. IT. S., 39 Fed. 2d 52 

Horne vs. U. S., 51 Fed. 2nd 66 

and many other corroborate this statement, there is no 
question that while on appeal, a motion to remand and hear 
new evidence where a meritorious showing is made will lie 
coram vobis to a higher court. 

Much has been said as to the use of the remedv after 

•> 

appellate relief has been exhausted. As a matter of course, 
few cases can ever become involved to such an extent that 
onlv bv this writ can a wrong be remedied. 

On the issue of when an attack may be made upon a 
judgment and what the status of affirmed judgments may 
be in extraordinary cases of necessity, the predicate is laid 
by none other than Chief Justice John Marshall of whom 
we all think and speak reverentially. 

His opinion stands unassailed and shows the justice of 
our contention. 

In the case of: 

Davis vs. Packard, 8 Peters 312 (contained in IT. S. Re¬ 
ports Vol. 30-33) decided at the January term 1834 we find 
when the writs can be used. In this case not only was an 
affirmed judgment reopened, but the method for opening 
given, in order that a wrong be remedied, by including 
material facts in the record not apparent on its face after 
the judgment had been affirmed by the highest Appellate 
Court in the State of New York. 

AVe quote the following excerpts: 

31 “The court of errors further declared, that 
for any error in the judgment of the supreme 
court or its proceedings, assignable for error in fact, 
the party aggrieved by such error may sue out a writ 
of error coram vobis, returnable to the supreme court, 
upon which the plaintiff may assign error in fact, and if 
such fact is admitted or found by the verdict of the jury, 
the supreme court may revoke their judgment, and for 
any error in the judgment of the supreme court upon 
the writ of error coram vobis, the court of errors has 
jurisdiction upon a writ of error to the supreme court 
to review the last judgment/’ 
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“The judgment of the court of errors, thus affirming 
the judgment of the supreme court of the state, stands 
reversed, and the writ of error to that judgment is 
quashed, leaving the defendant in the original action 
at full liberty to sue out and prosecute his writ of error 
coram vobis, for its reversal in the supreme court of 
New York. 

“This last judgment was brought before this court 
in conformity with the twenty-fifth section of the judi¬ 
cial act, and this court being of opinion ‘that the said 
Charles A. Davis being consul-general of the king of 
Saxony, exempted him from being sued in the state 
court, and that by reason thereof, the judgment ren¬ 
dered by the court for the correction of errors was 
erroneous; therefore, it was considered, ordered and 
adjudged, that the judgment of the said court for the 
correction of errors should be and the same is reversed; 
and that this cause be remanded to the said court for 
correction of errors with directions to conform its judg¬ 
ment to this opinion’.” 

“And it is further declared and adjudged, that by the 
laws of this state, if there be any error in a judgment 
of the said supreme court, or in the proceedings, which 
is properly assignable for error in fact, the party ag¬ 
grieved by such error may sue out a writ of error coram 
vobis, returnable to the said supreme court, upon which 
the plaintiff in error may assign errors in fact. And if 
such errors in fact are admitted, or are found to be true 
by the verdict of the jury, upon an issue joined thereon, 
the said supreme court may revoke their said judg¬ 
ment; and that for any error in the judgment of the 
said supreme court, upon the said writ of error coram 
vobis, this court has jurisdiction and authority, upon 
a writ of error to the supreme court, to review the said 
last mentioned judgment, and to give such judgment 
in the premises as the said supreme court ought to have 
given. * # * 

“The judgment rendered in the court of errors being 
thus reversed, because of this exemption, it was for the 
court of errors to inquire and decide in what manner it 
should conform its judgment to this opinion. Had 
that court re-entered its former judgment, the direct 
opposition of this proceeding to the mandate, would 
have been apparent. But this was not done. The court 
of errors admitted the exemption of Charles A. Davis 
from being sued in the courts of a state; but added that 
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the fact did not appear in the record of the proceedings 
of the Supreme Court of New York; and that its own 
power did not extend to the reversal of any judgment 
of that court, for an error of fact not apparent on the 
face of the record, though it should be assigned as 
errors in the court for the correction of errors. 

“This could only be effected, regularly by suing out 
a writ of error coram vobis, in the supreme court 
32 of the state, whose judgment on that writ might 
be revised in the court for the correction of 
errors.” (Italics by petitioner here.) 

We refer this Honorable Court to the entire opinion. 

True this case deals with a writ of error coram vobis to a 
higher court, but the principal is recognized as well as the 
writs, and their use in our procedure. 

Petitioner comes to this District Court, the trial court, 
originally, with his writ of error coram nobis. The United 
States Circuit Court of Appeals for the 5th Circuit, speak¬ 
ing through Judge Sibley in 

Strang v. U. S., 53 Fed. (2d) 820 

recognized the proper Court in which these writs should 
be filed; we quote: 

“The common-law remedy of writ of error coram 
nobis in law cases civil and criminal, and the particular 
errors in fact which it might be used to correct, are ex¬ 
amined at length in * * * The writ is substituted 

in modern federal practice by a motion in the case. 
* * * The writ, or equivalent motion, lies only in the 
trial court , but this court having affirmed the judg¬ 
ment complained of, and the trial court being under 
duty to execute the mandate, it is necessary that leave 
be here sought before attacking it, and leave will be 
granted only when it appears that the proposed attack 
is merit or ious.' , ' > (Italics by petitioner.) 

Although relief was denied in this case, it clearly estab¬ 
lishes the jurisdiction of the trial court in the instant case. 

We quote from the annotation of John L. Partiow, Appt. 
v. State of Indiana, 30 A. L. R. 1419. 

“A case which is unusual on its facts, and which sup¬ 
ports the right of a writ of error coram vobis under 
the particular circumstances, even after affirmance of 
the judgment, is Davis v. Packard (1834) 8 Pet. (U.S.) 
312, 8 L. Ed. 957 (opinion by Chief Justice Marshall), 
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where judgment was rendered in the supreme court of 
New York against one, who assigned for error in the 
court for correction of errors of New York that he was 
exempt, as consul general of a foreign power. The 
New York court for the correction of errors affirmed 
the judgment of the state supreme court, but, on error 
to the Federal Supreme Court, the judgment was re¬ 
versed, on the ground that the defendant was exempt 
as claimed. On the return of the case to the New York 
court for the correction of errors, that court held that 
the defendant was exempt, but further declared that it 
had no jurisdiction or power to reverse a decision of 
the state supreme court for any error in fact, or any 
other error than such as appeared upon the face of the 
records, and, while admitting the exemption of 
33 the defendant from suit in the state court, took 
the view that, as this fact did not appear in the 
record of the proceedings, and as its own power did not 
extend to the reversal of any judgment of the supreme 
court of the state for an error of fact not apparent on 
the face of the record, the proper procedure was for 
the defendant to sue out a writ of error coram vobis 
in the supreme court of the state, whose judgment on 
that writ might be revised in the court for the correc¬ 
tion of errors. This judgment of the latter court, which 
quashed the writ of error to the state supreme court, 
was affirmed by the Federal Supreme Court. 

“R.E.II.” 

(Italics by petitioner here.) 

Certainly we are not alone in our opinion, that down 
through more than 100 years of American jurisprudence, 
standing as the rock of Gibraltar, Chief Justice John Mar¬ 
shall justifies our belief that in certain unusual and ex¬ 
traordinary cases, there is a remedy for every wrong. 

Apparently the research staff of A. L. R. can find nothing 
to contradict Chief Justice Marshall nor change his recog¬ 
nition of the writ. Justice Hughes in U. S. v. Mayer, 235 
IT. S. 56 (1914) makes tacit admission as to the existence of 
these writs in fundamental error cases. 

From the face of petitioner’s motion and petition, which 
is sworn to, it cannot be said that the judgment is based 
upon the true facts beyond the peradventure of a reasonable 
doubt. 

To the contrary the very foundation of this judgment 
rests upon a false premise. 
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Throughout this brief numerous authorities are cited in 
support of petitioner’s position, also, as to the trial court’s 
authority over its own judgment at all times under certain 
conditions. 

In the case of U. S. v. Radford, Vol. 131, Fed. 378, a 
criminal case, we find that the court granted a new trial, 
even after the term had closed. The premises in this case, 
was that certain material testimony given against defend¬ 
ant was highly prejudicial, that the evidence was false, or 
created a false premise, which probably convicted defend¬ 
ant. The new trial was granted despite the defendant’s 
laches, due to the fact that the material errors of fact were 
of such a nature as to go to the validity of the judg¬ 
ment. 

34 Does not the instant cause come within this rule? 

Certainly petitioner cannot be charged with laches in 
view of his sworn pleading. 

We feel that these cases are in spirit and point with peti¬ 
tioner’s contention. 

The exhibits attached to the petition are not intended to, 
nor do they raise a facetious doubt, but when weighed 
against the record create a serious doubt as to the validity 
of the judgment. 

In the case of U. S. ex rel. Fisher vs. Williams, U. S. 
District Judge, although a civil case, we find another ex¬ 
ample of where, in extraordinary cases a judgment may be 
set aside or vacated after the closing of the term. 

In this case a writ of prohibition was sought to prevent 
the district court from vacating its own judgment. The 
facts developed that the court had been misled by counsel, 
with false representations as to the provisions of a final 
decree. 

True, this case is not in point, but by analogy, let us com¬ 
pare this with the case at bar. Would the Court have per¬ 
mitted this judgment had the true facts been developed? 
Was not the Court misled bv the facts before it at the time 
the judgment was rendered? Do not the exhibits in this 
petition conclusively show the false premise upon which 
the judgment is based? 

We firmly state these questions are affirmatively answered 
by the face of petitioner’s motion and petition to his benefit. 

Can it be denied, that in meritorious extraordinary in¬ 
stances, even after lapse of term time, that a court has the 
power to correct its judgment. 

We concede, that only in very few instances, do or can 
the writs of error coram vobis and nobis, be invoked, and 
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then only after a satisfactory showing is made upon a 
hearing held in the proper court. However we do not con¬ 
cede, but upon the contrary we firmly state, that under cer¬ 
tain conditions these writs, based upon common law, furnish 
the remedy for an improvident judgment, showing that 
exceptions are made in certain cases. 

The opinion of Justice Matthews in Phillips vs. Negley, 
117 U. S. Supreme Reports 1013, illustrates our posi¬ 
tion. 

35 In this case, at page 1015 of the Reporter, not only 
is this exception to the general rule given judicial 
notice as to these common law writs, but Justice Matthews 
goes further; we quote: 

“In other cases the summary remedy by motion has 
been granted as founded in the inherent powers of the 
court over its own judgments and to avoid the expense 
and delay of a formal suit in chancery.” 

Throughout the authorities examined, even in cases 
where relief is denied we find the tacit admission that 
under certain conditions, and in extraordinary instances , 
our courts basing their power upon the common law have 
the power to grant relief. These references although care¬ 
fully made justify the axiom that comes down to us, “ ubi 
jus ibi remedium 

We find foundation for our contention in the case of U. S. 
v. New York Cent, and H. R. Co. et al., 164 Federal 324 
(C. C. A. 2d 1908). In this case Circuit Judge Ward ren¬ 
dered an opinion in which he said, in discussing an order 
abating a judgment, after the term had closed. We quote: 

“I think the Court has as much power to do this at 
any time as it would have to require the plaintiff to 
satisfy the judgment if the executrix had actually paid 
it after term had passed.” 

Some of the authorities discussed, true enough, are civil 
cases, nevertheless they apply in petitioner’s cause, for it 
cannot be successfully contended that these actions whether 
by motion or petition for writ of error coram nobis, do not 
apply to criminal cases based upon their common law foun¬ 
dation. 

Another case peculiarly in line with petitioner’s cause, 
namely U. S. v. Millininger and others, 7 Federal 849, dis¬ 
closes that the Circuit Court of Appeals S. D. New York, on 
Feb. 2, 18S0, reopened a judgment for the specific purpose 
of correcting a material mistake of fact in a judgment ren- 


44 


dered in 1S72. Damages were reassessed in this case after 
a lapse of eight years. Admitted in this opinion is the fact 
that the proper assessment should have been made at the 
time the judgment was rendered. Nevertheless the judg¬ 
ment was opened and corrected. 

Can less be said petitioner’s cause wherein he brings an 
original action in due time and orderly procedure to vacate, 
set aside or quash the judgment or in the alternative 
36 for such order as may be necessary in order to con¬ 
form the judgment and sentence with the true and 
correct facts as they existed in this cause? As illustrated 
the power in unusual cases is vested in the Court rendering 
the judgment. 

We contend that under the alternative prayer the trial 
court, after reviewing the facts here presented for the first 
time, may reform the sentence of petitioner to conform with 
the facts disclosed by petitioner’s motion and petition, the 
same standing undisputed, to this good hour. 

Naturally petitioner in urging this matter does not 
assume the attitude that these common law remedies should 
lx* exercised indiscriminately for the course and end must 
be reached in all litigation civil or criminal, but counsel 
does firmly believe that all reasonable material matters 
should be thoroughly tested and exhausted, especially in 
criminal cases, before our courts shall say, it is forever too 
late. If we take this position simply because time has 
intervened, then in one fell stroke we destroy that great 
trilogy of jurisprudence, truth, Justice, Mercy. 

We maintain that a meritorious necessity is shown by the 
pleadings for petitioner’s right to and need of the relief 
sought and that the trial court has jurisdiction and the 
power to test this evidence in order that substantial justice 
be done. 

In view of the unusual and extraordinary circumstances 
here presented, the ends of fundamental justice have been 
defeated ns regards petitioner, and the remedy here in¬ 
volved is fundamentally sound and the apparent fact errors 
should be corrected, the cause coming within the realm of 
extraordinary causes, no other remedy being available. 

Summary 

I. The writ of error coram nobis exists as a remedy in 
federal law. 

a. The remedy existed at common law. 

b. The district courts were given jurisdiction to 
grant the writ by the original Judiciary Act in 1789. 


i 
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c. The language of the original act is part of the 
Judicial Code today. 

d. The dictates of justice require the existence of the 
remedy in. a complete juristic system. 

37 (a) An analogous remedy, the equitable bill 

of review, exists to relieve aggrieved litigants 
where property rights are at issue. 

(b) Liberty is a right for which the law shows the 
tenderest solicitude. 

II. Petitioner’s original pleading sets out a proper occa¬ 
sion for the exercise of the remedy. 

I 

The writ of error coram nobis is a part of our federal 
legal system. This writ, which served a well-defined need 
in criminal cases at common law, has been a part of the 
federal law since the congress of the United States first 
legislated on the federal judiciary. 

In the original judiciary act (1 Stat. 73), approved on 
September 24, 1789, we find the following: 

“Sec. 14. All the before mentioned courts of the 
United States, shall have power to issue writs of scire 
facias, habeas corpus, and all the other writs not spe¬ 
cially provided for by statute, which may be necessary 
for the exercise of their respective jurisdictions, and 
agreeable to the principles and usages of law . . .”. 

The construction of the above statute is important since 
almost the exact language therein is law at present, to-wit: 

“The Supreme Court and the district courts shall 
have power to issue writs of scire facias. The Su¬ 
preme Court, the Circuit Courts of Appeals, and the 
District Courts shall have power to issue all writs not 
specifically provided for by statute, which may be nec¬ 
essary for the exercise of their respective jurisdic¬ 
tions and agreeable to the usages and principles of 
law.” (28 U. S. C. A. Sec. 377). 

The original Judiciary Act was passed for the purpose of 
erecting a complete federal legal system. It is no wonder, 
then that we find therein a general grant of power to issue 
all writs, ordinary and extraordinary, requisite to the 
proper functioning of the courts as havens where he who 
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sought justice might find a certain remedy. The intent of 
the Congress is manifest from the language employed, as 
well as the occasion. General terms were intentionally em¬ 
ployed so that no hiatus would exist; so that no 
;1S wrong could exist without a remedy. It is apparent, 
therefore, that Section 14 was a statutory grant of 
jurisdiction to issue all writs which had a well-defined pur¬ 
pose at common law at that time, and that this jurisdiction 
is now vested in the district courts by virtue of the present 
statute. (28 U. S. C. A. 377). 

Where the language of a statute is ambiguous or general, 
reference may be had to the original to determine its scope. 
It is therefore proper to examine the original to determine 
whether its language is wide enough to cover a grant of 
jurisdiction to issue the writ of error coram nobis. In so 
doing, we are led to the conclusion that such was the case. 

The original statute is obviously an adoption of all com¬ 
mon-law writs which might be efficacious in the courts’ 
jurisdiction. If we read the general expressions therein in 
the light of the common law, it will be seen that the statute 
covers the writ in question. 

The writ itself is a remedy distinct from and supple¬ 
mentary to. to the motion for new trial, the specific differ¬ 
ence lying in this, that the motion for new trial lay during 
term time onlv, whereas the writ lav after term time onlv. 
While it is true that it is well to have an end to litigation, 
yet the dictates of justice demand that under certain pe¬ 
culiar circumstances the litigant shall not be met with the 
objection, “Too late.” For this reason both equity and 
law afforded a remedy—in law the writ of error coram 
nobis or vobis. 

Chancellor Kent (1 Comm. 336), speaking on the juris¬ 
diction of the federal courts, states: 

“It was not to be doubted that the Constitution and 
laws of the United States were made in reference to 
the existence of the common law, . . . In many cases, 
the language of the Constitution and laws would be in¬ 
explicable without reference to the common law.” 

He further states, speaking of the opinion of the great 
Chief Justice in U. S. v. Burr (7 Cranch. 32): 

“He admitted, however, that when the Judiciary 
Act, Sec. 14, authorized the courts to issue writs 
39 not specially provided for by statute, but which 
were agreeable to the principles and usages of 
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law, it referred to that generally recognized and long- 
established law, which formed the sub-stratum of the 
laws of every state.” 1 Comm. 334. 

The existence of the writ in question as part of this sub¬ 
stratum is amply sustained by the books. Rawle’s Bouvier, 
3rd Ed., Vol. 1, p. 681: 

“Coram nobis: a writ of error on a judgment in the 
king’s bench is called a coram nobis, before us. 1 
Archb. Pr. 234. See coram vobis.” 

“Coram vobis: a writ of error directed to the same 
court which tried the cause, to correct an error in fact. 
Bridendolph v. Zuleas, Ex’rs., 3 Md. 325; 3 Steph. 
Comm. 642.” 

See also 1 Rolle’s Abridgement 746. 

From Black’s Law Dictionary, 3rd. Ed., p. 1861: 

“Writ of Error Coram Nobis: A common-law writ, 
the purpose of which is to correct a judgment in the 
same court in which it was rendered, on the ground 
of error of fact * * * At common law in England, 

it issued from the Court of King’s Bench to a judg¬ 
ment of that Court * # *” 

From 2 R. C. L. 305: 

“259. Definition—The writ of coram nobis or vobis 
was a common law writ, the purpose of which was to 
correct a judgment in the same court in which it was 
rendered * * 

See, further, as to the existence of the writ at common 
law, 16 C. J. 1326. Citations could be multiplied indefinitely 
to show that the writ existed as a common-law writ in 1789 
and continues to exist today as such . 

It cannot reasonably be denied that the present statute, 
28 U. S. C. A., Sec. 377, grants to the federal district courts 
jurisdiction to issue the writ. 

Petitioner desires further to point out to this court that 
to hold that the remedy does not exist in criminal cases is 
to hold that property is of higher esteem in federal juris¬ 
prudence than liberty. 

Had petitioner been defrauded of his property under the 
identical circumstances surrounding his accusation and con¬ 
viction, he could have invoked the aid of equity, by a peti- 
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tion for rebearing in term time, and secured restoration of 
liis property, Ubi jus, ibi remedium. But when he 
40 presents uncontroverted evidence to show that he 
is convicted by fact-error, that another person has 
confessed to having committed the crime which petitioner 
has consistently denied always being guilty or even having 
knowledge of, shall he be met with the objection that the 
protective mantle of the law will care for his property 
always, but his liberty only if he looks sharp after it? 

It is true that the bill of review is not a favored remedy, 
but extraordinary injustices require extraordinary treat- 
ment. Petitioner realizes that the remedv which he has 
invoked should be granted with utmost caution, but he also 
feels that there has been a manifest miscarriage of justice, 
and hence that caution must give way. Fiat justitia, ruat 
coelum. 

From all of the foregoing it is apparent that the district 
courts of the United States are vested with power to grant 
the writ, and that the demands of justice require its exercise 
in eases analogous to those wherein relief may be had in 
equity when property rights are being litigated by bill of 
review. 


II 

Petitioner’s original pleading is not a simple motion for 
new trial on the ground of newly discovered evidence, but 
states a proper case for the granting of the writ. 

First, let us examine the books briefly to determine what 
constitutes a proper case for the remedy. 

In 23 Cyc. SS3 it states: 

“This is a writ which lies in the same court which 
rendered a judgment, and brings its own judgment be¬ 
fore it for review or reversal or modification, on account 
of some error of fact, not of law, affecting the validity 
and regularity of the proceedings, and which was not 
brought into the issue, etc.” 

From "Words and Phrases, 2nd Series, Vol. 4, p. 1350: 

The function of the writ is to “vacate a judgment in 
the court where it was rendered, by bringing some fact 
to the knowledge of that court which was not previously 
known, and which, if known, would have prevented the 
rendition of the judgment.” 
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In 2 Ruling Case Law at p. 305, it is stated: 

41 “259. Definition—The writ of coram nobis or 

vobis was a common-law writ, the purpose of 
which was to correct a judgment in the same court in 
which it was rendered. # * • The distinction be¬ 

tween an ordinary writ of error and a writ of error 
coram nobis is that the former is brought for a sup¬ 
posed error in law, and takes the case to a higher 
tribunal, where the question is to be decided and the 
judgment, sentence, or decree, is to be affirmed or 
reversed, while the latter is brought for an alleged 
error in fact not appearing on the record and lies to the 
same court in order that it may correct the error, which 
it is presumed would not have been committed had 
the fact in the first instance been brought to its notice.” 

Black’s Law Dictionary, 3d Ed. p. 1861, sets out: 

“Writ of Error Coram Nobis: A common-law writ, 
the purpose of which is to correct a judgment in the 
same court in which it was rendered, on the ground of 
error of fact, for which the statute provides no other 
remedy, which fact did not appear of record, or was 
unknown to the court when judgment was pronounced, 
and which if known would have prevented the judg¬ 
ment, and which was unknown, or could not have been 
known to the party, by the exercise of reasonable dili¬ 
gence in time to have been otherwise presented to the 
court * * (Citing cases and authorities). 

In the notes to Jacques v. Ceasar, 2 Saund. 100, the early 
English cases are cited, showing the scope, character and 
effect of the writ. It is also thoroughly discussed in Saun¬ 
ders v. State, 85, Ind. 318, 44 Am. Rep. 29, and ex parte 
Martinez (Tex. Cr.), 145 S.W. 959, 1002 ff. 

In 16 Corpus Juris at page 1326 is found: 

“When the Writ Will be Granted.—In the absence 
of a statute abolishing or superseding it the writ of 
error coram nobis lies to set aside a conviction obtained 
by duress or fraud, or where by some excusable mis¬ 
take or ignorance of accused, and without negligence 
on his part, he has been deprived of a defense which 
he could have used at his trial, or where facts have been 
concealed at the trial, which, if known, would have pre¬ 
vented a conviction * * # (Citing cases). 
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Examination of pronouncements of the authorities and 
cases reveals that the essence of a proper case for the issu¬ 
ance of the writ is as follows: 

1. Error of fact must exist in the proceeding. 

2. The error must be fundamental. 

3. The error must be dehors the record. 

4. The facts must have been unknown to the litigant at 
time of trial. 

5. He must not have been wanting in diligence prior to 

trial. 

42 6. The facts must be material and such as would 

have altered the result. 

Let us dissect petitioner’s original pleadings to deter¬ 
mine whether it pleads sufficient to meet the above require¬ 
ments. 

1. Error of fact is pleaded. Petitioner sets out that not 
he but Jarvis Roosevelt Catoe committed the murder for 
which petitioner was convicted and given a life sentence in 
prison. 

2. The error complained of is the most fundamental pos¬ 
sible in criminal law. 

3. The error complained of is outside the record. The 
matter averred as facts was never brought to the attention 
of the court, as petitioner did not know who committed 
the murder and did not learn until comparatively recently 
that Jarvis Roosevelt Catoe had confessed the murder for 
which petitioner was wrongfully convicted. 

The pleading does not seek a rehash of the old evidence, 
but seeks to place before the court matter of which neither 
it nor petitioner had cognizance at time of trial. The plead¬ 
ing itself alleges that the matters sought to be brought 
to the court ’s attention are dehors the record and therefore 
satisfies this requirement. 

4. Petitioner avers that he has newly discovered evi¬ 
dence, the existence of which he was ignorant at time of 
trial. It is material to the judgment. Cf. 16 C. J. 1326. 

5. Petitioner averred directly in his pleading that he 
was duly diligent in preparation for trial, that he had no 
way of knowing that Jarvis Roosevelt Catoe had committed 
the crime, thus could not have been expected to have pro¬ 
duced him as a witness or evidence that he had murdered 
the woman petitioner was charged to have killed. 

6. The pleading avers facts which would have altered 
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the result of the trial. Had this fact been before the court 
no reasonable man could have believed that petitioner 
would have had the judgment rendered against him. It 
would have been error had the court overruled a defense 
motion for directed verdict in the face of this evidence. 

Petitioner believes that the foregoing analysis shows that 
a good case is pleaded. A hearing on the merits is the only 
way to establish whether the judgment should be vacated. 
Petitioner desires to be heard. The evidence shows a 
manifest miscarriage of justice. He can show the 
43 crime was not of his doing. He doubts that he has 
been “duly convicted” within the meaning of that 
term as used in the organic law and seeks to avail himself 
of his right to speak freely and be heard. 

Conclusion 

Petitioner believes that he has pleaded a proper case, 
and that the trial court to which he has applied has juris¬ 
diction to grant the writ, and that in the face of the mat¬ 
ter before the court, petitioner is. entitled, as a matter of 
justice, to be granted a hearing, to be produced before the 
court, to have counsel appointed to assist him, to have the 
powers of the court applied to bring the necessary evidence 
before the court, that the truth may be established. Jarvis 
Roosevelt Catoe is held prisoner by and within the District 
of Columbia. His confession was made to police officers 
of the District of Columbia. It was made public in the 
newspapers. The confession, those who heard it, the man 
who committed the crime, are all within easy access of the 
Court that the truth may be developed with minimal ex¬ 
penditure of time, energy and money by the Court. Surely 
this is not too much to ask of the Court wherein petitioner 
was wrongfully convicted of a crime committed by another 
and given a life sentence of which he has served over 5 
years and is still imprisoned, when the truth is so easily 
available to the court and justice may be done within the 
scope of the law. 

Respectfully submitted, 

James Matthew Smith, Pro se 
Medical Center for Federal Prisoners, 

Springfield, Missouri. 

Copy received, 3:30 PM, Sept. 1, 1942. 

Charles B. Murray, 

Assistant U.S. Atty. 
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44 Filed Jan. 6,1943. Charles E. Stewart, Clerk 

IX THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

Criminal No. 56,656 

United States 
vs. 

James Matthew Smith 

Answer of United States to Motion and Petition of 
Defendant to Set Aside Judgment 

For answer to the Motion and Petition to Set Aside the 
Judgment, filed in the above entitled cause, the United 
States, by its attorney, says that if on hearing it should 
appear probable that a person other than the defendant 
committed the crime of which the defendant has been con¬ 
victed, the United States would interpose no objection to the 
setting aside of the judgment and conviction against this 
defendant, James Matthew Smith. 

Edward M. Curran, 
United States Attorney. 
Charles B. Murray, 
Assistant United States Attorney. 

45 Filed Jan. 12,1943. Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 56,656 

United States 
vs. 

James Matthew Smith 

Washington, D. C., 
Friday, January 8, 1943. 

Deposition of Jarvis T. R. Catoe, Taken on Order of the 

Court 

Ward and Paul, 

Shorthand Reporters, 

1760 Pa. Ave., N. W., 

Washington , D. C. 
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46 IN THE DISTRICT COURT OF THE UNITED 

STATES FOR THE DISTRICT OF COLUMBIA 

Criminal No. 56,656 

United States 
vs. 

James Matthew Smith 

"Washington, D. C., 
Friday, January 8, 1943. 

Deposition of Jarvis Theodore Roosevelt Catoe, taken 
pursuant to an order of court dated January 8,1943, a copy 
of which is hereto attached, by Ralph W. Bennett, a Notary 
Public in and for the District of Columbia, at the District 
of Columbia Jail, Washington, D. C., beginning at 3 o’clock 
p. in. on Friday, January 8,1943, when were present: 

Appearances: 

Charles B. Murray, Esq., and John W. Fihelly, Esq., 
representing the Government. 

Leo A. Rover, Esq., representing James Matthew 
Smith. 

George J. Boden, Esq., representing Jarvis T. R. 
Catoe. 

Proceedings 

Mr. Rover: Jarvis, we are all here trying to get the truth 
about certain matters, about what did occur. The Court 
appointed this gentleman here (indicating the 

47 notary) and authorized us to come down here and 
take vour testimony, whatever it is. All we want to 

know is the truth. So you don’t mind being sworn and 
giving us your testimony, do you? 

Mr. Catoe: No. I don’t mind. 

Whereupon Jarvis Theodore Roosevelt Catoe was sworn 
by the notary to tell the truth, the whole truth, and nothing 
but the truth, and was thereupon examined and testified 
as follows: 

Examination on Behalf of Mr. Smith. 

By Mr. Rover: 

Q. Jarvis, on the 11th of April, 1935, an elderly colored 
woman named Florence Dancy was found dead at 2139 
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L Street, Northwest. She had been raped and then 
strangled to death. 

After you were arrested and when you were talking to the 
police, you were supposed to have admitted taking her to 
that house, and you said that you did strangle a woman in 
that house. Do you remember that? Did you ever confess 
that you killed Mrs. Dancy? 

A. I said “Yes, sir’’ to a whole lot of things. The police 
knocked me around a bit; so I said “Yes’’ to everything 
that they asked me. I don’t even know myself today what 
cases they have got against me. All I know is that I signed 
a whole lot of papers. I don’t know what all cases I signed 
for them. 

4S Q. It may be, then, that in the papers that you 
signed, in one of those you may have admitted to 
killing Mrs. Dancy? Do you think that that is possible? 

A. They told me to tell everything I know about it. So 
they asked me questions about these places. They knocked 
me down. The first place I talked to them was in here. So 
I remember of saying “Yes, yes, yes’’ to everything they 
asked me. 

I said “Yes, sir.’’ They said, “Take that paper there and 
sign it.’’ I signed it on the black line at the bottom. 

Then they pushed me another one and I signed it. Then 
they pushed me another and I signed it. 

I said, “Give me some more and I will keep on signing 
them. Keep on giving me something to sign. I will sign 
as many as you want me to.” 

So I kept on signing and they kept questioning me about 
it. One of them came back and was typewriting. They 
said, “You know you are responsible for murdering Ida 
Mills (?). You are responsible for Rose Abramowitz. You 
are responsible for murdering Ada somebody, and a whole 
lot of names, but I don’t know the rest of them. Anyway, 
they read off it sounded like about fifteen. I don’t know 
just how many he read off. And I know I signed papers. 

Q. Do you think that he read off the name of Florence 
Dancy? Do you remember that name? 

49 A. I told them about one girl that I had a fight 
with by the name of Johnson. 

By Mr. Boden: 

Q. Did you have a fight with her at that house? 

A. No. A girl named Elma Johnson on L Street. 
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Q. Did you have that fight with Elma Johnson at this 
house at 2139 L Street? 

A. I don’t know the number. I told them- 

Q. Was it on L Street? 

A. Yes. 2144, where I lived. 

Q. At 2144 you lived on L Street? 

A. Yes. With Miss Freeman. 

By Mr. Rover: 

Q. Let us come back to this, Jarvis: What is the truth 
as to whether you did kill this Mrs. Florence Dancy, who 
was an elderly colored woman about 65 years of age? Did 
you ever kill her or kill anybody of that description? 

(The witness nodded his head.) 

Q. Could you answer that, Jarvis? 

A. No, sir. No, sir. 

Q. If you were brought into court, would you say the 
same thing? 

A. Yes, sir. I tell the truth, because I don’t want to tell 
a story. I admit I had a fight with the girl there by the 
name of Johnson. But this girl, this old woman— 
50 this Johnson girl was a very nice looking girl. 

Q. How old was she? 

A. Elma Johnson? I don’t know. Very nice looking. 
She is around about my age, I guess. 

Q. Do you remember, Jarvis, when Mr. Murray was down 
here before and I was down here before and we showed you 
a picture and told you that it w’as a picture of this Mrs. 
Dancy? Do you remember that? 

A. I remember some picture of an old woman. 

Q. An elderly looking woman. 

A. I remember the picture. 

Q. And you said then that you never knew that woman? 

A. No, sir. 

Q. Or had anything to do with her. 

A. No, sir. Never saw that woman before. No, sir. 

Q. Now, Jarvis, you understand, do you, that this man, 
James Matthew Smith, is serving a life sentence? He has 
been convicted of having raped and killed Mrs. Dancy. 

A. Yes. 

Q. If you had killed her, you would not want this man 
to be serving time, wrnuld you? 

A. No, sir. 



Could I take just a couple of minutes? Would that be 
all right? 

Mr. Hover: Certainly. 

51 Mr. Boden: Talk slowly. 

Mr. Rover: Take your time. We have plenty of 
time. You take your time. 

The Witness: Here is the way I feel about that: If I can 
clear that man, why not clear this here Jehovah’s Witness 
girl at 1422 N Street, Northwest—her murderer? I signed 
a paper on that. If I can clear him, 1 might as well clear 
this one, because I didn’t do that case. I might as well, 
if I can clear anybody else, get them oil. That is the way 
I feel. 


By Mr. Rover: 

Q. I wouldn't want you, Jarvis, to confess that you com¬ 
mitted any crime unless you committed it. You understand 
that, don't vou? 

A. Yes, sir. But I would be willing to clear that boy 
in this case too, because if I have got to clear this fellow, 
whv not clear that fellow. I might as well clear that mur- 
derer. 

Q. What is the name of the boy that was convicted in the 
Jehovah’s Witnesses? Do you know? 

A. lie is in jail here. I forget his name. 

Q. And you didn’t commit that crime? 

A. No. It happened since I have been in jail. It was 
at 1422 N Street, in a vacant apartment. 

Q. So that your story is that you didn’t have anything 
to do with the Dancy matter, is it? 

A. That is right. 

52 Examination on behalf of the Government: 


By Mr. Murray: 

Q. You were a patient at the Good Samaritan Hospital 
in North Carolina for some months, were you not? 

A. Yes. 

Q. Were there colored orderlies at that hospital? 

A. No, sir. There was white doctors that came in and 
operated on people. 

Q. Colored orderlies. Do you know what an orderly is— 
a fellow who helps around the bed and takes care of people? 

A. Colored nurses? 

Q. Nurses. Yes. 
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A. There was one came in there. I don’t know whether 
she was w’liite. Some said she w T as colored. I am talking 
about white nurses. 

Q. I am talking about a man nurse. Do they have 
colored men working in that hospital? 

A. They were girl nurses when I was there. I do re¬ 
member seeing a colored man. Yes, sir. 

Q. Do you remember this man’s name? 

A. I disremember his name. I know one nurse we had 
was Miss Hodge. She was very attractive looking. Her 
home was at Statesville, North Carolina. 

Q. Are you quite sure that you don’t know James Mat¬ 
thew Smith? 

53 A. I might would know him, but I can’t place him 
right off. When I see him, I might, when I am looking 

at him, it might come to me. But just to look at him right 
now and you say the name, call him right now—I know so 
many people, so I couldn’t say. 

Q. James Matthew Smith is the fellow who has been 
convicted of murdering Mrs. Dancy. He is serving time 
now for it. Can you tell us now whether you know him 
or don’t know him? 

A. No, sir. I don’t know him. 

Q. You do not know him? 

A. No, sir. Dancy Smith? 

Mr. Rover: No. James Matthew Smith. 

The Witness: No, sir. 

Mr. Murray. You have seen his picture. 

The Witness: I know a man named Smith, but not this 
Smith. He is a young boy. He is not James Smith. 

By Mr. Murray: 

Q. What did this colored man down at the hospital at 
Charlotte look like? How old was he? 

A. I was so weak and sick when I was in the hospital that 
I couldn’t tell you. I was hurt on the nose and mouth and 
throat. I was so w r eak and sick I couldn’t tell you much. 
Q. You don’t remember? 

A. No. You see, there was a doctor named Shrub 

54 (?) and a white doctor, Miss Rachel. They gave 
me treatment. 

Q. When did you live at 2144 L Street with Mrs. Free¬ 
man? What year was that? 

A. That ain’t been—The year 1940, I believe. 
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Q. Are vou quite sure vou did not live there as early 
as 1935? 

A. No, sir. 

Q. Now, the police tell us that when you confessed to the 
raping and choking of Mrs. Florence Dancy, you took them 
up to that house without their helping you. You took them 
into that house and into the room where the murder hap¬ 
pened and then showed them just how it did happen and 
told them things about that crime which are correct. Now, 
how did you know the correct facts of that crime if, as 
you now tell us, you didn’t do it? 

A. Here is the question of those cases like that: I don’t 
dispute nobody’s word; but as far as going to these houses 
are concerned, they taken and carried me to these scenes 
themselves, because I didn’t know where they were. Then, 
when they got me to these scenes, they questioned me about 
different things. 

Q. Is that what you said this time in that Dancy matter? 

A. I couldn’t tell them that, because I didn’t recollect it. 
I told them I didn’t recollect. I told them I remembered 
it was the 2100-block of L Street. 

55 Q. Let me tell you what they say about it. The 
police say that they didn’t question you about the 
Dancy murder, because it was a closed case so far as they 
were concerned. A man who was supposed to have com¬ 
mitted the crime had been convicted and was in the peniten¬ 
tiary. The police say that they didn’t have any interest in 
asking you about that crime that was already solved, and it 
was you that told about that. 

A. They asked me how many girls I had had a fight with, 
and I told them. I told them Ida Mills. That was at 766 
Ilobart Street. I told them I had a fight with her. 

I told them another girl in the 1500-block. I forget the 
name. Her and me had a fight once. I told them about that 
one. 

I told them about R Street, Northwest, about the fight we 
had in there. 

I told them I had a fight with a woman on "Ward Place, 
Northwest. And I told them I had a fight with a woman on 
Thirteenth Street, Northwest, and one on Eleventh Street, 
Northwest. And that is the only ones I had fights with 
women. 

Q. Did you tell them that you had a fight with a woman 
in the 2100-block on L Street? 
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A. Yes. I thought he had that on the first one. I got that 
one. That is Elina Johnson. 

Q. Alma Johnson? That is another one? 

A. The other one was at 766 Hobart Street. 

56 Q. Now, about that Alma Johnson, did you take 
them to that house? 

A. No, sir. 

Q. Where did you say that was? 

A. I forget the number. I didn’t know the number of that 
house. 

Q. What was its appearance? Could you tell the house by 
looking at it? 

(The witness shook his head.) 

Q. You were taken there to a house in the 2100-block of 
L Street, weren’t you, by the police? 

A. Yes. They taken me to a house there. Yes, sir. 

Q. Did you pick the house out or did they? 

A. No, sir. I didn’t pick no house out. No, sir. 

Q. You were taken into some house there, were you not? 
A. Yes, sir. 

Q. And was that the house where you had had the fight 
with Alma Johnson? 

A. I couldn’t say that, because those houses all along look 
like the same. 

Q. Did you tell those men that you had choked Alma 
Johnson? 

A. I didn’t choke Alma Johnson, because I saw her after 
that. I saw Alma Johnson. She told me, “I don’t like no 
police pimps, no policemen. Get out of here.” And 

57 she gave me a push and struck me with her fist. We 
had a scuffle. She tore my shirt, tore the whole collar 

and broke the necktie. 

I didn’t choke her to amount to anything so much. She 
put up a pretty tight battle and got the best of me. She 
came out the door and ran up the sidewalk. 

I saw her after that. She is living. I saw her after that. 
Q. You have signed a statement which says that you 
choked and raped Mrs. Dancy. 

A. I told you I signed all the papers. I told that in court, 
that I signed many papers down there, which I certainly did. 
I don’t even know myself. But I signed many papers down 
there. 

I never lied about that. I told them the truth. I said I 
signed papers. I certainly did. When the police ask you to 
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sign something, if you don’t sign it, you get a black eye or you 
get your jaw broke. It is like when they tell you to tell 
your name. If you don’t tell your name, you are going to 
get a punch in the nose. 

Q. Do you know a policeman by the name of Walter Beck? 

A. Officer Beck? I have heard of Officer Beck. I wouldn’t 
know whether I would know him or not if I would see him. 

Q. You were taken up to L Street one Sunday morning 
and taken into a house. Mr. Beck was not with the 
5S officers at that time. You said something, according 
to those officers, you told them something about the 
Danzig murder. 

A. Not Dancy. I didn’t tell them Dancy. 

Q. I am telling you what case I am talking about. I am 
not trying to repeat what you said at that time right now. 

A. Oh, yes. 

Q. You were then taken back to police headquarters, and 
then called Mr. Beck. Mr. Beck had been a police officer who 
had investigated that Dancy murder case, and he was the 
one who investigated the case which resulted in Smith being 
locked up. So he had left the Police Department and 
been retired and was no longer on the Department. But the 
police sent for him, because he knew about that, because he 
came down there one Sunday, that same day that you had 
been to that house on L Street, and he talked to you at head¬ 
quarters. Do you remember that? 

A. I was talked to by the police and so many different 
detectives that I almost went nuts. I don’t know who I 
talked to. 

Q. That Dancy case was the only case that Mr. Beck ever 
talked to you about. 

A. I disremember that. I talked to so many different 
officers in Baltimore and New York and Washington, I just 
can’t remember. 

Q. This was some days after you were locked up, 
59 several days, wasn’t it? It was one of the last things 
you ever said? 

A. I don’t quite get you. 

Q. It was one of the last cases, if not the last one, that 
you were questioned about? 

A. I don’t know about the questioning, how much I was 
questioned. The only thing I know, I didn’t kill that woman. 
I don’t know a thing about that. I didn’t kill her. There 
was a whole lot behind this other stuff I am booked for. 
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Examination on behalf of Mr. Smith (Cont’d). 

By Mr. Rover: 

Q. Jarvis, did you ever kill any woman who in any wise 
resembled Mrs. Dancy or resembled the description of Mrs. 
Dancy? as we have given it? 

A. I didn’t kill that woman. To tell the truth, I haven’t 
killed nobody. 

Q. Nobody? 

A. No. I don’t believe in that. I have been a Christian 
all my life. 

Q. Did you ever rape an old woman, an elderly woman? 

A. Oh, my goodness. With as many girls as I could get? 
If I got a dollar for every woman that I could get, I would 
have plenty of money. 

Q. So your answer would be that you have never raped 
any woman and you have never killed any woman; is that 
right ? 

A. Yes. I have never killed nobody. 

60 Q. Did you ever choke any woman that looked like 
Mrs. Dancy? 

(The witness shook his head.) 

A. I didn’t choke anybody. I am telling the truth. 

Q. That is all I want, is the truth. 

A. I wouldn’t put my hands on any old woman. 

Q. You could see in that picture that she was an old 
woman, couldn’t you? 

A. I saw how old she was. She was quite old. 

Q. You never saw her before? 

A. No, sir. 

Q. And you never knew a woman by the name of Dancy? 

A. No, sir. In fact, I fight nobody unless they fight me. 

Examination on behalf of the Government (Cont’d) 
By Mr. Murray: 

Q. Can you fix the time of April, 1935, at all and say where 
you were living and what you were doing? Weren’t you 
living in Washington in April, 1935? 

A. I just disremember where I was staying. I couldn’t 
say where I have been living. I have been living in rooming 
places. 

Q. Do you remember when you came to Washington? 
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A. I came to Washington in 1926 or 1927; something 
along in there. I am not positive. 

61 Q. Did you ever wear a black derby? 

A. The only thing I ever wore is a hat; a white 
straw hat sometimes. When I worked at the Washington 
Garage, I wore a chauffeur’s hat all the time. And when 
I was employed at Twelfth and E Street, Northwest. Then 

when I was driving a cab- 

Q. I asked you if you ever wore a derby? 

A. No, sir. 

Q. You never wore a derby? 

A. Never wore a derby. 

Q. Did you ever wear a gray felt hat? 

A. No, sir. 

Q. Did you ever wear a gray suit with pin stripes in it? 
A. No, sir. I always wear blue serge, all the time, dark- 
blue serge. 

Q. Dark-blue serge? 

A. Yes. 

Q. Did you ever wear a brown suit? 

A. Wear a brown suit ? Yes. I bought a brown suit down 
on Seventh Street a long time ago. I don't remember where. 
I was working at a boarding house when I bought that suit. 
It was some few years back. I forget where I was working. 
I worked some place in a boarding house. That was sup¬ 
posed to be brown. I had that for six months and it came 
to pieces. 

Q. Did you dress well? Were you a dressy kind of 

62 person or did you just wear ordinary clothes or what? 

A. I used to drive a sight-seeing automobile all 
around the places and the Speedway. I made right smart 
money. I also used to wash cars. I didn’t have a regular, 
steady job. I made right good. But I wore a chauffeur’s 
cap most all the time. 

Q. Did you like to buy good clothes or did you not wear 
"ood clothes? 

V.' 

A. I had a suit when I went to church sometimes. Some¬ 
times I went to church on B Street, the Metropolitan Baptist 
Church. Sometimes I would go down to Virginia. 

Q. How many good new suits would you have at one time? 
One or several? 

A. I never owned but one suit at a time. One at a time. 
That is all I ever had. 

Q. How many ties would you have at one time? 
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A. Well, I didn’t buy neckties, because white people gave 
me neckties. The madam, the woman that employed me, 
had a whole lot of neckties, and she gave them to me and I 
would bring them home. 

Q. Did you ever live with foreign people? 

A. Foreign people? 

Q. With foreigners, with Portuguese or people of that 
sort, that spoke with an accent. 

A. I have had them on a lot of sight-seeing trips. Yes, 
sir. 

63 Q. I mean, did you ever live or work in a family 
of that sort of people, where you would see a lot of 

them, where you were seeing them over a long period of 
time, not just to speak to them? 

A. No, sir. I can tell you all the places where I have 
worked. I was Dr. Marvis( ?)’s chauffeur at 1015 Sixteenth 
Street. 

Q. Do you have any tattoo marks on you? 

A. What is that? 

Q. You know what tattoo marks are, like sailors have 
put on their stomach or chest sometimes? Have you got 
any of those on you? 

(The witness started to roll up his sleeve.) 

Mr. Filielly: You know T whether you have them on you 
or not. 

A. No, sir. 

By Mr. Murray: 

Q. You don’t have? 

A. No, sir. 

Examination on behalf of Mr. Smith (Cont’d). 

By Mr. Rover: 

Q. You don’t want to change your statement about Mrs. 
Dancy now? You are sure you never knew her? 

A. No, sir. 

Q. You never raped her? 

A. No, sir. 

64 Q. You never killed her? 

A. I don’t want to die with a lie in my mouth, be¬ 
cause I would go to hell. So I don’t want to die with a lie 
in my mouth. So I am giving you all the truth. 
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Of course, they have got me on the record that that is 
what I did. Of course, they have got it charged against me 
down there, because I signed the paper. They have got my 
signature. There is no way that I can get from under it. 
About those, I did them which I gave the names that I gave. 

As far as the others are concerned, it is just a mixedup 
case. I tell you, the detectives didn’t go after the case right. 
If they had went at it right, I would have given all the 
information. 

Q. What information didn’t you give? 

A. I held back and wouldn’t tell them, because, when they 
first locked me up, the first thing they did was to take me 
to headquarters and carry me to the line-up at 7:30 and 
brought seven colored women in, and they put the fingers 
on me and said I was the man that attacked them—seven 
of them. That was charged up against me. 

After that charge was against me, I kept what I knew 
of these other fellows secret and took all on myself. 

These fellows works here in Washington. I drove them 
from here to New York. And Lawyer Charles A. Shaffer, 
he remembers when I told him that I was going awav 
65 with the people, taking them on a trip. I am quite 
sure he remembers about that. 

And so I let them use the car some and also drove them 
around some. But I haven’t told them where they can get 
those people. 

Of course, I realize that I told different stories about it. 
I went all around and never gave it the straight way so that 
they could put the finger on them. That is the story. 

Q. You still say that you never knew Mrs. Dancy? 

A. No. sir. 

Q. You never knew her? 

A. No, sir. 

Q. You never saw her before? 

A. No, sir. 

I never killed her. You couldn’t hire me to kill anybody. 

Mr. Rover: That is all. 


(By agreement of counsel the signature of the witness to 
this deposition was waived.) 

Certificate of Notary Public 

I, Ralph W. Bennett, the officer before whom the fore¬ 
going deposition was taken, do hereby certify that the wit- 
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ness whose testimony appears in the foregoing deposition 
was duly sworn by me; that said deposition is a true 

66 record of the testimony given by said witness; that 
I am neither counsel for, related to, or employed by 

any of the parties to the action in which this deposition is 
taken; and, further, that I am not a relative of or an em¬ 
ployee of any attorney or counsel employed by the parties 
hereto, nor financially interested in the action. 

[seal.] Ralph W. Bennett, 

Notary Public in and for the 
District of Columbia. 

67 IN THE DISTRICT COURT OF THE UNITED 

STATES FOR THE DISTRICT OF COLUMBIA 

Criminal No. 56,656 

United States 

v . 

James Matthew Smith 

Order Appointing Ralph W. Bennett a Notary Public, to 
Take Testimony of Jarvis Theodore Roosevelt Catoe 

Upon motion of Leo A. Rover, attorney for James Mat¬ 
thew Smith, the defendant herein, and the petitioner in the 
Motion and Petition to Set Aside Judgment in the Nature 
of a Writ of Error Coram Nobis, and upon consent of the 
United States Attorney for the District of Columbia, it is, 
by the Court, this 8th day of January, 1943, 

Ordered that Ralph W. Bennett, a Notary Public in and 
for the District of Columbia, be, and he hereby is, authorized 
and empowered to take and transcribe the testimony of 
Jarvis Theodore Roosevelt Catoe, at the District of Colum¬ 
bia Jail, on Friday, January 8th, 1943, at 3:00 o’clock P. M., 
in connection with the aforementioned Motion and Petition 
to Set Aside Judgment in the Nature of a Writ of Error 
Coram Nobis, heretofore filed herein by the said James 
Matthew Smith. 


Justice. 

I consent. 

Edward M. Curran, 

United States Attorney. 
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6S Filed Apr. 12, 1949. Harry M. Hull, Clerk 

69 Motion for Vacation of Judgment and Sentences in 

Cases —No. 56656-56655 

To the Hon. Chief Justice F. D. Letts, U. S. District: 

Comes now James M. Smith, petitioner pro se, and moves 
this Honorable Court by motion to vacate the judgment and 
sentences imposed upon him on the 6th day of Nov., 1936, 
in count (one) 56655, and on the 19th day of February, 
1937, in count (two) 56656, under criminal information Nos. 
56656, 56655. 

The grounds for such action are— 

(1) That during the trial proceedings, petitioner’s rights 
under the Fifth, Sixth Amendment to the Fourteenth 
Amendment to the Constitution were violated. 

(2) That there were no waivers had in the cases. 

70 (3) That the indictments disclose no signature of 
any presiding judge or chief justice or magistrate 

as required by the Act of March 4th, 1925, C. 521, 43 Stat. 
1259,18 U. S. C. A. 724-727, which states in part, as follows: 

“The judgment setting forth the sentence shall be signed 
by the judge who imposed the sentence and shall be entered 
by the clerk.” 

(4) The petitioner was denied both “due process of law” 
and the full protection likewise under the Fifth and Four¬ 
teenth Amendments to the Constitution of the United States. 

This motion is filed pursuant to section (2255), title 28 
U. S. Code, Rule (35) of the Federal Rules of Criminal 
Procedure. 

The motion is further based upon the grounds of newly 
discovered evidence and testimony. 

The petitioner herein directly attacks the entire proceed¬ 
ings upon which this illegal judgment of conviction rests. 

71 (2) 

The jurisdiction of this Court is founded in title 26, Sec¬ 
tions 451 to 461, inclusive. 


(3) 

The said illegalities occurred in the following manner, and 
due to the following facts and circumstances, and among 
other things, to wit: 





67 


Statement of Case 

On the 3rd day of August, at about approximately 9 
o’clock in the morning in the year, 1935, the petitioner was 
taken into custody by operatives of the District of Columbia, 
Metropolitan police and detective bureau of identification 
agents, T. F. Swennev, on a charge of “Bigamy”. The 
aforesaid operatives of the District of Columbia and Metro¬ 
politan Agent T. F. Swenney were only in possession of a 
warrant calling for petitioner’s arrest on the “Bigamy” 
count and not that of the other additional charges (namely) 
“Armed Robbery ”, (2) “House-breaking”, (3) “Rape” 
in Count 56655, and (4) “Rape and Murder” in Count 
56656, when taken from the Mt. Alto Hospital, 3600 Wis¬ 
consin Avenue, Northwest, Washington, D. C., Au- 

72 gust 3rd, 1935. Petitioner was then placed in the 
custody of (one) Officer W. S. Beck, at the No. (2) 

precinct police station house, and held there under investi¬ 
gation period, “ (15) days,” before being delivered over to 
the D. C. jail: (That was) from the “3rd to the 18th of same, 
August” 1935. During the period of time under the in¬ 
vestigation at the No. (2) precinct police station, the peti¬ 
tioner was subjected to methods of mental torture and 
coercion and duress in an effort to induce him into signing 
a prepared statement of guilty to the crimes above written. 
This period of mistreatment and intermittent questioning 
continued from the 3rd to the 18th of August, 1935, despite 
petitioner’s constant protestation of innocence and de¬ 
mands that he be taken before a judge and allowed to confer 
with counsel. During this period (one) Officer W. S. Beck 
was allowed to question him and submit him to other means 
of mental torture, threats and coercion. These illegal acts 
were committed by the agent, Officer W. S. Beck and his 
fellow henchmen before petitioner was delivered over to 
the D. C. jail. Up to this point, the acts of the Officer 

73 W. S. Beck, were in direct violation of the express 
term of title 18, Section 595, U. S. C. A. which holds 

in part, as follows: 

“It shall be the duty of the marshal, his deputy, or other 
officer who may arrest a person charged with any crime or 
offense, to take the defendant before a United States Com¬ 
missioner, or the nearest judicial officer having jurisdiction 
under existing laws for a hearing commitment or taking 
bail for trial.” 
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And the provisions of the Act of June ISth, 1934, C. 595, 
48 Stat. 1008, 5 U. S. C. A. 300(A) which states in part as 
follows: 

. . the person arrested shall be immediately taken 
before a committing officer.” (Italics supplied.) 

Xot until August 18th, after (15) days of illegal detention, 
and police over-zealousness manifested by the unorthodox, 
cruel, inhuman, mental coercion, threats and duress peti¬ 
tioner was subjected to, was he then delivered over to the 
D. C. jail to await trial on count one of indictment number 
56655. This is verified by letters from the Supt. of 

74 the D. C. jail which is hereto attached and marked 
Exhibits ('“A”) “B” (“C”) “D” (“E”). 

The petitioner was without counsel all the while, until 
right to the period of trial on count (one) of indictment in 
case number 56655. Had it not been for the Government 
‘‘Bonus” paid to world war (one) soldiers, petitioner would 
have been taken into trial helpless without any kind of 
defense whatever. Due to a fact that petitioner was a 
world war one veteran himself, the Government also paid 
him $787.00 dollars which then gave him grounds to employ 
a counsel to plead his cause of action for him. Petitioner 
did not have adequate time to consult his cases with counsel 
as he wished, because it was right up to the term of court. 
Petitioner just paid the lawyer his fees of what he charged 
him to handle both cases. And after trial and conviction 
on count (one) of indictment in case No. 56655 petitioner 
then saw no more of counsel not until trial came up on 
count two of indictment 56656, which was the year 1937, in 
the month of February. All the rest of the time before trial 
on either count, petitioner was completely without the aid of 
counsel. No prelim inarg examination had . . . 

75 of Cases Xo. 56656, 56655. Xor had petitioner coun¬ 
sel to see to it, that he he taken “Before Judicial 

Officer” or “for a preliminary examination.” 

Brief of Argument 

• •***## 

79 When the Arresting Officer, T. F. Swenney, in 
the petitioner’s case here, delivered him over to 
(One) Officer W. S. Beck’s custody at the No. (2) pre¬ 
cinct police station house “(August the 3rd 1935)” 
he did so with the remark (I quote) “Hold him for 
further investigation.” 
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Officer W. S. Beck (then) held petitioner from the 
3rd to the 18th of August, 1935, before ever delivering 
him over to the D. C. jail to await trial in count one 
of indictment in case No. 56655. 

80 And while yet: in the custody of one, Officer W. S. 
Beck undergoing the investigation period, the peti¬ 
tioner was also subjected to “third degree methods” of 
mental torture and threats and coercion in an attempt to sign 
some prepared statements to the numerous additional 
counts for which he is innocent, (but) charged with: 

All of such “third degree methods” while yet in Officer 
W. S. Beck’s custody, there at the No. (2) precinct police 
station house, continued upon him, from the very first day 
of his “arrest,” August 3rd until August the 18th, 1935, 
before delivering him over to the D. C. jail. 

During that period of time, while undergoing the investi¬ 
gation period at the No. (2) precinct police station while 
vet in Officer W. S. Beck’s custody, the petitioner was 
not permitted to communicate with any one, counsel, nor 
relatives or friends. All that time, the petitioner was kept 
secret away from every one who would have interested 
themselves in getting up witnesses in his defense, or giving 
advice about how to plead his cause before the bar 
SOa of the court. The petitioner was absolutely helpless, 
even without the advice of counsel or aid rather, 
who would have seen to it, that he be given a preliminary 
examination before some Judicial Officer, or Judge, or else, 
be taken before United States Commissioner. 

Nor were petitioner aware at that time, that he had a 
right to have counsel. But, being before a member of the 
United States Government Judiciary, he believed his rights 
would be protected. 

As stated in the foregoing pages: he had repeatedly 
asked the Arresting Officer to give him an opportunity to 
consult with counsel or Judge, which request was denied 
him. However, petitioner contends that if he had consulted 
with counsel prior to this belatedly held third degree method 
motion for his immediate discharge would have been 
made, due to the aforecited circumstances, the illegal ar¬ 
rest without warrant, illegal period of detention, and the 
mental torture and coercion applied by arresting officers, 
all in violation of title 18, Section 595 of the TJ. S. 

81 C. A. And the Supreme Court’s holding in the cases 
of McNabb vs. United States and Anderson vs. 

United States, supra. 

**##*# 


♦ 
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S3 There can be no hearing without a defense, yet 
we have here at bar a case where a citizen was ar¬ 
rested without warrant, held for an illegal period of deten¬ 
tion, without opportunity of consulting counsel, subjected 
to extreme mental torture and coercion, and then when so 
weakened, bewildered and mentally incompetent, was then 
delivered over to the 1). C. jail to await trial on count (one) 
of indictment in case Xo. 56655, instead of being taken 
before Tinted States Commissioner, or Judicial Officer, or 
some kind, for a determination of the justification of his 
detention, or at which he could submit no defense and 
remain unheard. All of such was due to not having 

84 the assistance of counsel for his defense while 
undergoing the (15) days’ investigation period at 

the Xo. (2) precinct police station house, while yet in the 
custody of (one) Officer AV. S. Beck, August the 3rd, 1935. 

According to the law, petitioner believes that the maxi¬ 
mum period of time one should lx? held under secret in¬ 
terrogation is at the least “72 hours,” and no more (but), 
in the petitioner’s case here, he was held under the secret 
“third degree” interrogation at the Xo. (2) precinct police 
station house in the custody of (one), Officer W. S. Beck, 
from the ‘‘3rd to the 18” of August, 1935, before lifting 
him from under it, and delivering him over to the D. C. jail, 
to await his trial on count one in case of indictment Xo. 
56655. which was “five hundred and ninety-two hours” in 
all. Then, after petitioner was tried, and convicted on 
count one of indictment in case Xo. 56655, in November, the 
sixth (6), 1936, he was “rebounded back over in the 
D. 0. jail until in the year 1937,” before being tried and 
convicted on count two of indictment in case 56656, 

85 during that extention of time barred in behind cell 
doors in the D. C. jail, it became inconvenient for 

him to contact “friends”, “relatives” or “witnesses” of 
any kind, because they all had moved from their former 
address to some place unknown to him. Therefore, such 
was a handicap to him in pleading his cause of action in his 
defense during his trial on both counts of conviction in 
case Xos. 56656-56655. 


S7 Petitioner realizes well that the scope of review on 
Habeas Corpus does not include the consideration of 
the guilty or the innocence of the petitioner. But, it is limited 
to the examination of the jurisdiction of the court whose 
judgment of conviction is challenged: Bowen v. Johnston, 
306 U. S. 19. However, petitioner here stoutly and most 
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forcefully renews his protestations of innocence, which due 
to his ignorance of the law, and legal, or trial procedure, 
has been unable to prove. And firmly reiterates his faith 
in our democratic judicial system provides legal remedy to 
correct, just such grave injustices that here causes a citi¬ 
zen, advancing in years, hospitalized as a chronic pa¬ 
tient to remain in prison his natural life. Due to such 
flagrant disregard of his fundamental and sacred constitu- 
tional rights. 


88 


Conclusion 


Wherefore, in view of the foregoing, petitioner prays 
this Honorable Court that the herein petition for a writ 
of Habeas Corpus will issue out from under the hand and 
seal of this Honorable Court. Commanding the respondent 
herein to produce the body of petitioner before a session 
thereof at a time and date therein to he specified, that coun¬ 
sel be assigned to represent petitioner herein and file any 
amendments hereto by the Court deemed necessary. Holli¬ 
day vs. Johnston, 313 U. S. 342; and that the allegations 
herein set forth being proven, petitioner will be discharged 
from this unlawful custody and restraint as law and justice 
requires. And for whatever relief deemed just and proper 
in the premises; And your petitioner will ever pray, etc. 

Respectfully submitted, 

James M. Smith. 


Subscribed and sworn to 
1949 A. D. 


before me this 25 day of March, 

Robert R. Crockett, 

Notary Public. 


[Seal.] My commission expires Feb. 5,1952. 


89 




72 


90 Exhibit (B) 

Government of the District of Columbia 
Metropolitan Police Department 

File D.B.—52729. 

James M. Smith, 2358-H 
r.S. Medical Center. 

Box PX3, 

Springfield, Missouri 
Dear Sm: 

In reply to your letter of recent date you are advised that 
the records of this Department and the D.C. Jail show that 
vou were arrested here bv Detective Sergeant Thomas F. 
Sweeney of this Bureau, on August 3rd, 1935, on a charge 
of (Bigamy). And that you were committed to the D.C. 
Jail on August 16th, 1935. 

Yours truly, 

Robert J. Barrett, 

Assistant Superintendent, 
Commanding Detective Bureau. 

91 •***#*# 

92 In the District Court of the United States for 

the District of Columbia 

Washington 1, D. C. 

Indictment of Cases No. 56656-56655: Case No. — 

James M. Smith, Petitioner, 
vs. 

United States of America, Respondent 

County of Greene, 

State of Missouri— ss: 

Comes now: James M. Smith, who being first duly sworn 
according to law, deposes and says. 

That lie is a citizen of the United States of America, 
and is of lawful age, believed to be of sound mind. And 
that he wishes to bring an action in and before this Honor¬ 
able Court on motion to vacate judgment and sentences. 
But, because of his poverty, he is without funds or fees 
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rather to pay for said filing of motion. And that he be¬ 
lieves he is entitled to commence such action for a redress 
sought herein. This action is being prosecuted in good 
faith, and in conformity with the Act of Congress Section 
(1915), Title (28) U.S.C. Authorizing poor persons 
93 to prosecute in Forma Pauperis. 

Wherefore, this petitioner respectfully prays this 
Honorable Court to grant him permission to proceed in 
Forma Pauperis. 

Respectfully submitted, 

(Sign.) James M. Smith, 

Petitioner Pro-Se. 


Sworn and subscribed before me this 25 day of March, 
1949, A.D. 

Robert R. Crockett, 

Notary Public. 


[Seal.] My Commission expires Feb. 5, 1952. 

94 Filed Apr. 12, 1949. Harry N. Hull, Clerk 

Amended—Brief in Support of Motion 

To Hon.: Chief Justice F. D. Letts, U.S. District Court, 
Washington 1, D. C. 


Authority 

Petitioner’s authority for the prosecution of his motion 
is Section 2255, Title 28, U.S.C. Code. Effective: Sept. 
1st, 1948, which in part: 

“A prisoner in custody under sentence of a court of the 
United States claiming the rights to be released upon the 
grounds that the sentence was imposed in violation of the 
constitution of laws of the United States, or that the court 
was without jurisdiction to impose such sentence * * * 

or is otherwise subjected to collateral attack. May move 
the court which sentenced him to vacate, set aside, or 
95 correct the sentence. A motion for such relief may 
be made at any time, unless the motion and the files 
and records of the case conclusively show that the prisoner 
is entitled to no relief. The court shall cause notice thereof 
to be served upon the United States Attorney, grant a 
prompt hearing thereon, determine the issue and make 
findings of facts and conclusions of law with respect thereto, 
if the court finds that the judgment was rendered without 
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jurisdiction * # # or otherwise open to collateral at¬ 

tack, or that there has been such a denial or infringement 
of the constitutional rights of the prisoner as to render the 
judgment vulnerable to collateral attack the court shall 
vacate and set aside judgment * * 

The revised note to this section states 

“This section restates, clarifies, and simplifies the proce¬ 
dure in the nature of the ancient writ of error Coram 
Nobis. It provides an expeditious remedy for correcting 
erroneous sentences without the resort to Habeas 
96 Corpus. It has the approval of the judicial confer¬ 
ence of the United States, since this is a purely 
remedial statute. Merely changing the nature of the 
remedy, without denying any substantial right to a judi¬ 
cial determination of the issues sought to be raised by 
petitioner, petitioner must make challenge to the validity 
of the conviction in accordance with the term of the new 
statute. 

Citing: Hallowell vs. Commons, 239 U. S. 506; 

Sampevress v. United States, 7 Pet. 222, 239, 240. 

Information 

Petitioner was convicted in (this) the United States Dis¬ 
trict Court for the District of Columbia, February 19th, 
1937. On an information drawn bv the United States 
Atty. entitled criminal information number 56656-56655. 
Petitioner was convicted upon a “Plea of Not guilty,” to 
the information. Thereupon, received a national life term 
of imprisonment. 


Count One 

Petitioner does not challenge the right of the Court 
to prosecute and convict. But, he does challenge 
97 the right of the Court to proceed to judgment where 
there is an infringement and violation of constitu¬ 
tional rights and denial of “Due process of law”: Bouven 
vs. United States, 306 U. S. 49, 52, S. Ct. 442, 83 L. Ed. 445. 

Which would be denying him of a fair trial guaranteed 
by the Const, of the United States: 

Petitioner alleges, and such allegations are sustained by 
the record, that his rights under the Fifth and Sixth Amend¬ 
ments to the Constitution have been violated in the pro¬ 
ceedings of the Trial Court, in the following respects. 
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Point One 

That on the date of August 3rd and continued until the 
18th of same, 1935. Petitioner was taken into custody by 
(one) Detective T. F. Swenney. On a “Bigamy” charge, 
and by T. F. Swenney, was delivered over to (one) officer 
W. S. Beck of the Metropolitan Detective Bureau agent 
who was at that time stationary at the No. (2) 

98 precinct police station house, to be further held, for 
investigation: (One) Officer W. S. Beck. Held 

petitioner there in his custody under the secret interro¬ 
gation from “the 3rd to the 18” of August, 1935, before 
ever lifting him from under it—delivering him over 
to the D. 0. Jail to await trial on first count of indict¬ 
ment in cases No. 56655. “During the secret interrogation 
at the No. (2)' precinct police” station house while yet in 
the custody of (one) Officer W. S. Beck. The petitioner was 
subjected to mental torture, coercion, and threats in an 
effort to force him in signing a prepared confession to the 
crimes for which he is innocent. But charged with. Be¬ 
cause of petitioners “refusal to submit to that command.” 
He was again carried through the same process of inhuman 
treatment. (Only worst) And that is by dying his hair 
“Color Black” Petitioner avers here that he is innocent 
of said counts as charged here against him. But, yet, he is 
convicted: Point I. That during the Petitioners 

99 trial on count (two) of indictment No. 56656. The 
prosecuting attorney tried vainly to coerce him in 

making a plea of guilty to said murder charge by asking 
him while on the witness stand: “Didn’t you, upon the 
12th day of April, 9 O’clock in the morning, year 1935, 
Arrive to the Florence Dancy’s home, in an automobile in 
which you are owner. And was operating, to see about 
some vacant rooms which was there for rent. And while 
being accommodated to the vacant rooms by (one) Florence 
Dancy, of the 2100 L St., Northwest Address, did “Rape 
and murdered her?” (while both) Mr. and Mrs. Shipplv 
was present?” (in reply) Petitioner stated, that 

100 “he did not.” The prosecutor further tried to coax 
the petitioner in admitting to him, that after he 

had arrived to the Dancy’s house to see about some vacant 
rooms which was said to have been there for rent. That: 
“Didn’t Mrs. Shipplv conveyed you back into the kitchen 
where Mrs. Florence Dancy was at, so you could talk the 
matter over with her concerning the vacant rooms, and 
after which left you two together so that you all could be 
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alone and talk it over. And after you and Mrs. Dancy 
had agreed, then, Mrs. Dancy conveyed you upstairs where 
the vacant rooms was located at, and while viewing the 
vacant rooms, did “Rape and murdered her”. Petitioner 
replied “No, that he did not .’ 7 The incriminating 

101 prejudicial questioning by the prosecuting Attorney 
in the trial, before the judge could certainly not be 

termed as a report that the petitioner was out of his mind. 
And just imagining that the prosecuting attorney was ques¬ 
tioning him. And coercioning him at the same time to 
credit him with a confession to the said crimes above. 
Written: There is no imaginary about the matter here in¬ 
volved at all. But it is what one might say, is a flagrant 
violation of petitioners constitutional rights as guaranteed 
under the Fifth and Sixth Amendments to the Constitution 
of the United States: which provides . . . “That no 

man shall be required to testify or give evidence 

102 against himself in a criminal prosecution . . .” 

The above prejudicial incriminating coercion, and 

questioning by the prosecutor, without petitioner being 
advised of his constitutional rights, was received by the 
Court as evidence against him. And was the sole basis for 
obtaining his conviction. (See Exhibits) attached to motion, 
which was filed March 25th, 1949. It can also be found 
and sustained by the record exhibit. Above mentioned. 
That the “ supt” of the D. C. Jail admits, that there was 
no other arrest warrant issued or served on him, other 
than the one served for the “Bigamy” August 3rd, 1935. 
On the other hand, the United States Commissioner ad¬ 
mits that he had searched his records and files from 

103 the month of June to November to see if petitioner 
was ever before him: (And in reply) stated that 

he has no record whatever to show where petitioner was 
over before him: During the trial. And according to the 
records proper, it will verify that this petitioner has never 
made a plea of guilt to any of the counts charged in the 
record against him. He has truthfully, and steadfastly 
stood out from the start to now, and protested his com¬ 
plete innocence to all the charges against him: (Except 
one.) And that is the “Bigamy” charge for which he was 
apprehended for by Detective T. F. Swennev, August 3rd, 
1935: 


• •••••• 
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107 Irmocent of Crime: 

Petitioner has maintained his complete innocence 

108 to all the charges he stands condemned for, from 
the start to now. (Except one.) And that is the 

“Bigamy” count for which (one) officer, T. F. Swenney, 
arrested him for August 3rd year 1935: 

There was no other arrest warrant involved, calling 
for his arrest on the “additional counts” charged. 
(Namely) 

1. “Rape on Count One” (56655) 

2. “Rape and Murder” on Count, (56656:) 

3. “Arm-Robbery” 

4. “House-breaking” 

in the above incriminating prejudicial trial rendered here 
in both convictions in Count (one) and (two), the trial 

109 Judge, in Count one, did not seem one bit, much 
concerned about the incrimination testimony made to 

the Court, (by one.) Martha P. Chase, at all. The so-called 
prejudice Government witness, Mrs. — Chase also told 
the court that her assailant was a man of “Five foot six 
inches tall,” which appears from her own testimony to the 
court, to be a man much smaller than herself in stature. 
Because in turn, she, Mrs. — Chase, also told the court, that 
she is “Five foot Seven inches tall”. The- petitioner, is 
himself nearly six feet tall. Because he is “Five foot, 
Eleven inches, and three quarters tall” a much taller 
person than both, the assailant and the victim: 

110 The petitioner is at present, the same height in 
stature now, as he was when he was being tried and 

convicted: But in view of such flagrant violation of the 
petitioner’s Constitutional rights as guaranteed under the 
Fifth Amendment to the Constitution, the U. S. District 
Court, District of Columbia, still holds the petitioner in 
restraint of both life and liberty on a perjury testimony 
as given to the court by (one) Martha P. Chase, in the case 
no. (56655.) The petitioner further contends here, that 
he was also “denied a speedy trial” “and the compulsory 
process for obtaining witnesses in his defense” as required 
by the Sixth Amendment to the Constitution of the United 
States: 

111 Petitioner further contends here, that “he was 
held, *locked in behind barred cell doors’ in the D. C. 
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jail for two long years” before being tried and convicted on 
count (two) in case no. 56656: And under duress while 
in the maintenance. At the same time, being purportedly 
indicted by a U. S. Grand Jury, which these indictments 
is opened to question as to legality of its process. And 
the manner in which the conviction in this case was brought 
about, is shown in want of the requirement of “Due process 
of law.” And since this case involves the natural life of 
the petitioner who has maintained his innocence, the 

112 case is so far fundamental in proportion for redress 
by Habeas corpus: This honorable court is urged 

to give due consideration to the points of law here at 
issue, and that it discharge the petitioner from this unlaw¬ 
ful custody. For that his trial was void for want of “Due 
process of law.” And for that, it order a new trial for 
the petitioner, for that, petitioner’s rights as guaranteed 
by the ‘‘Due process clause” of the 5th-14th Amendments 
to the Constitution were so far, violated such as to render 
tlie trial court without jurisdiction to have proceeded to 
the judgment rendered, and such judgments rendered upon 
said indictments should be voided, nulled, and vacated 

113 for lack of jurisdiction of the trial court to proceed 
to judgment under duress and innocence of peti¬ 
tioner : 

(I) Contention to page no. (—) 

Petitioner states here, that the Government Paid “Bonus” 
to world war (one) soldiers in A. D. 1935. This was about 
(10) days before petitioner’s trial in case no. 56655. And 
this petitioner being an “Ex soldier in world war one,” re¬ 
ceived $7,087.50. Petitioner was then contacted by an attor¬ 
ney who stated that it would take all of the $7,087.00 and 
more to handle the cases. But, after a long talk on that occa¬ 
sion with counsel, petitioner eventually got him to take little 
better than $400 . . . Then, the remainder went to petition¬ 
er’s former wife. The counsel then accepted the sum 

114 of money, which was the $400 . . . petitioner, 

then saw no more of said counsel, not until the dav 

of his trial on case no. 56655. The trial lasted for about 
(two) or (three) days, and the petitioner though innocent, 
was found guilty in October, 1935. And on November 6th, 
1936, received from 5 to seven years term imprisonment. 
“Though, petitioner ignorant” and knew nothing about 
appeal’s, and his counsel who accepted the $400, mentioned 
nothing of about handling any appeal of the case. And 
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no appeal was had. Petitioner, after sentence of 5 to 7 
years, November 6th, 1936, “was replaced back in the 
county D. C. jail,” where he then “remained, for a period 
of two years” before trial in count two of indictment in 
case no. 56656 come up. And no commitment to any 

115 Penitentiary was made on count (one) of indictment 
56655, which he had received 5 to 7 years imprison¬ 
ment on: Therefore, Petitioner remained there in the D. C. 
jail between the period of November 6th, 1936, until Feb¬ 
ruary, 1937, before he was called to answer trial and con¬ 
viction on count two of indictment no. 56656: Petitioner’s 
counsel, who accepted the $400 ... did not confer with 
him at anytime during the (two years) except on date of 
his trial on case no. 56656, which lasted about (ten days) 
and resulted in conviction and sentence of natural life: 
Though petitioner was innocent, and no appeal available 

" to him, though his counsel accepted his $400 . . . 

116 petitioner informs this honorable court that there is 
an unique legal situation in this case to wit: 

Both indictments submitted no. 56656-56655, were made 
at the same time, September 13th, 1935, at the July 
term A. D. which this tends to show that the court 
at that time of trial and conviction on case no. 56655, 
November 6th, 1936, did not have material grounds to 
try him on case no. 56656 “Rape and Murder” indict¬ 
ment no. 56656. Petitioner here urges the honor- 
117 able court, that this warrants the most careful 
legal consideration by the court, due to the fact 
that this is a capital case and it involves the natural 
life of the petitioner: 


####*»* 


128 Conclusion 

The foregoing is respectfully submitted that the 

129 Judgment be vacated, and that petitioner be released 
from this unlawful custody forthwith. 

Respectfully submitted, 

(Sign) James M. Smith, 

Petitioner Pro Se. 
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Affidavit Verified 


State of Missouri, 

County of Greene: 

Sworn to and subscribed before me this 29th day of 
March, 194S A. D. My commission expires Feb. 5,1952. 

Robert R. Crockett, 

Notary Public. 


• •••••# 

137 Filed Sep. 29,1949. Harry M. Hull, Clerk 

Statement of Facts Upon Which Petitioner Will Rely in 
Connection with Pending Petition for Writ of Habeas 
Corpus 

1. That petitioner, prior to the time of his original trial 
for murder, was illegally incarcerated by the Metropolitan 
Police Department for a period of thirteen days. 

2. That during this illegal period of incarceration he was 
continually questioned by Sgt. Walter J. Beck (retired), a 
member of the Metropolitan Police Department. 

3. That the said Sgt. Walter J. Beck testified against de¬ 
fendant relative to these interrogations. 

4. That during the period of illegal detention defendant’s 
hair was forceably dyed by the said Sgt. Beck, and the de¬ 
fendant was thereafter presented to witnesses for the pur¬ 
pose of identification. 

5. And for other facts which will be brought out at the 
time of the hearing. 

13S Filed Sep. 30, 1949. Harry M. Hull, Clerk. 

Answer of the United States to Defendant’s Statement 
of Facts in Support of His Petition to Set Aside Sen¬ 
tence 

Answering paragraph by paragraph the defendant’s 
statement of facts filed herein on September 29, 1949, the 
United States, by its attorney, says: 

1. The defendant was legally arrested by an officer of 
the Metropolitan Police Department on a charge of bigamy. 
Before being taken before a magistrate defendant was de- 
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tained for a period approximating the thirteen days alleged 
in the defendant’s statement of facts. 

2. During the detention of the defendant and before his 
being charged with murder, he was questioned more than 
once by Detective Sergeant Walter S. Beck in regard to 
this case. He was also questioned by that officer and by 
other officers in regard to this and several other cases. He 
was not “continuously” questioned as asserted in his state¬ 
ment of facts and he was not mistreated either by the man¬ 
ner of the questioning or in any other way. 

3. Sergeant Beck did testify in this case. He did not 
testify as to any confession or admission made by the de¬ 
fendant. He probably did testify to some of his interroga¬ 
tion of the defendant and the defendant’s exculpatory an¬ 
swers. 

4. The statement that Sergeant Beck forced the defend¬ 
ant to dye his hair is not true. In his trial on another 
charge approximately three months before the trial of this 
case, the defendant made that accusation and Sergeant 

Beck denied it. The jury convicted the defendant 
139 in that case under circumstances where such a ver¬ 
dict, while legally and factually possible, would have 
been unlikely unless the jury disbelieved the defendant’s 
story. At the trial of the instant case the defendant did 
not take the stand and no evidence whatever was offered 
on that subject. 
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